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By Hand Delivery 

Mrs. Susan Hudson, Clerk 
Vermont Public Service Board 
112 State Street, Drawer 20 
Montpelier, VT 05620-2701 

July 2, 2015 

Re: Docket No. 7250-Deerfield Wind Project 
Post-CPG Compliance Filings - Third Set 

Dear Mrs. Hudson: 

On behalf of Deerfield Wind, LLC ("Deerfield Wind"), I am pleased to submit the third set 
of compliance filings (an original plus 6 copies) pursuant to the Certificate of Public Good ("CPG") 
issued for the Deerfield Wind Project ("Project") in the above-referenced proceeding. 

The attached compliance filings and their status under the CPG are as follows: 

Compliance CPG 
CPG Language 

CPGReview 
Filinf! Condition Process 

PPA 4and5 "Deerfield shall enter into long-term, stabfypriced power contracts with None specified; 
Vermont utilities for a substantial portion ef the Prqject's power Deerfield 
output. Deetfteld shall provide an update ef atry negotiations with recommends two 
Vermont utilities 90 dqys qfter the date ef this Order. " weeks. 

"Prior to commencement ef site preparation or construction, unless 
othenvise authorized ry the Board, Deerfield Wind shall file atry such 
contracts entered into with Vermont utilities for Board review to 
determine if the contracts contain appropriate terms and conditions, 
including price stabiliry and prices favorable to market purchases, to 
promote the general good ef the State ef Vermont. Along with the 
contracts, Deerfield Wind must also file an explanation as to how the 
contracts promote the general good ef the state. if, after goodfaith 
e.fforts on the part if Deerfield Wind and the utilities, Deerfield Wind 
cannot obtain in-state power contracts as specified above for the Prqject 
for a substantial portion ef the output, it shall file a statement 
explaining wl.!Ji an agreement cannot be reached and wl.!Ji the Board 
should modify or remove this requirement. " 

Draft Letter of 19 'Veerfield shall implement the Decommissioning Plan submitted as None specified; 
Credit Exh. DFLD-HGC-2." Deerfield 

recommends two 
weeks. 

Revised 21 "Prior to commencement ef construction, Deerfield shall prepare a Two weeks. 
decommissioning revised detailed estimate of the costs ef decommissioninJ!, coverinJ!. all of 



Compliance CPG 
CPG Language 

CPG Review 
Filin2' Condition Process 

cost estimate the activities specified in the Decommissioning Plan. The Plan shall 
certify that the cost estimate has been prepared fry a person(s) with 
appropriate knowledge and experience in wind generation prqjects and 
cost estimating. The cost estimate shall be submitted to the Board far 
review and approvaL Parties shall have two weeks to file a'!Y 
comments." 

Power Purchase Agreement ("PPA") 

As noted above, the CPG requires Deerfield Wind to enter into long term stably priced 
PPA(s) with Vermont utilities for a substantial portion of the Project's output. The PPA(s) are to 
include appropriate conditions, including stable prices that are "favorable to market conditions,'' to 
promote the public good of the state. 

The attached PP A clearly meets all of these conditions. It provides that 100% of the 
Project's energy output, capacity, and environmental attributes will be sold to Green Mountain 
Power ("GMP") for a period of 25 years at a set price of $88.00 per MWh, with no escalator. In 
addition, GMP has an option to purchase the Project at year 10 for a price of $50 million. 

The PPA was negotiated at arm's length between Deerfield Wind and GMP. In such a 
negotiation, each side exercises its respective judgment on the contract price relative to other 
comparable market opportunities (i.e., long term contracts for electricity, capacity, and renewable 
energy credits ("RECs") produced by renewable energy projects). As the attached letter from GMP 
indicates, GMP entered into this PP A because it concluded that the pricing terms were beneficial to 
the company and its ratepayers in a number of discrete ways: 

• 

• 

• 

• 

The PP A will help GMP to meet its anticipated future energy demands and satisfy the 
renewable portfolio standards enacted by the Vermont General Assembly this legislative 
session. See Act No. 56 (2015). 

It will provide GMP access to revenue from the markets for Forward Capacity and RECs, to 
the benefit of its ratepayers. 

The PPA price compares favorably to the Project output's projected value of $95/MWh, a 
levelized price based on GMP's price projections for "7x24" energy, RECs, and the ISO-NE 
Forward Capacity Market. 

The price is fixed, sheltering GMP and its ratepayers from market vicissitudes . 

See 7 / 2 / 15 Letter from GMP to P SB, at 1-2. 

The PPA not only complies with, but exceeds, the requirements of the CPG. It amply 
satisfies the Board's requirement that the Project sell "a significant portion of [its] output to 
Vermont utilities at prices that are favorable to market conditions." Order of April 16, 2009 at 4-5. 
Deerfield Wind will sell 100 percent of the Project's output-and possibly the Project itself-to 
GMP. This exceeds even the 75 percent threshold for which the Public Service Department 
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advocated, and which the Board declined to adopt. Id. at 44. The price is below GMP's own market 
projections, and thus favorable to market conditions. Similarly, although the Board declined to 
"specifically require that the power be sold at a fixed price," id. at 5 n.4, Deerfield Wind has done 
just that. These benefits, along with other benefits of the Project identified by the Board in its 
Order approving the Project, will promote the general good of the State. 

The attached version of the PP A is unexecuted. GMP will be separately filing its required Notice of 
Supply Transaction under Board Rule 5.200 today. 

Letter of Credit ("LoC") 

CPG Condition 19 requires Deerfield Wind to "implement the Decommissioning Plan 
submitted as Exh. DFLD-HGC-2," which provides that, 

The Decommissioning Fund will initially be funded with a Letter of Credit ("LC") 
(or other appropriate financial security) to be issued solely for the benefit of the 
Board by an A-rated institution. The Board will be entitled to make a draw on the 
LC (or other appropriate financial security) in the event that Deerfield (or its 
successor) is unable or unwilling to commence decommissioning activities within a 
reasonable period of time, not to exceed ninety days, following the issuance of a final 
order by the Board for the decommissioning of the Project, which order is no longer 
subject to appeal. No other parties will have the ability to demand payment under 
the LC (or other appropriate financial security). 

The attached Draft Letter of Credit satisfies these requirements. In accordance with the Board's 
rulings in prior cases, the Draft Letter of Credit also includes waiver of Rules 4.09(c) and 5.06(c)(i) 
of the International Standby Practices 1998, I.CC. Publication No. 590 ("ISP98"). See Petition ef 
EGP Solar 1, I.LC, Docket No. 7914, 2013 WL 771789, at n.3 (Order of Feb. 21, 2013). 

Revised Decommissioning Cost Estimate 

Finally, Deerfield Wind submits the attached revised decommissioning cost estimate, 
pursuant to CPG Condition 21. The revised estimate complies fully with the CPG Condition, which 
does not call for any further updates to the Decommissioning Plan itself. 

Deerfield Wind looks forward to the Board's review and approval of the enclosed filings, as 
outlined above. Please do not hesitate to contact me should you have any questions. 

Sincerely, 

~· 
'Andrew N. Raubvoge , E 

Ends. 

cc: Service List- by E-Mail and First Class Mail 
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STATE OF VERMONT 
PUBLIC SERVICE BOARD 

Docket No. 7250 

Amended Petition of Deerfield Wind, LLC for a certificate ) 
of public good authorizing it to construct and operate 17 turbine, ) 
34 to 35.7 MW wind generation facility, and associated transmission ) 
and interconnection facilities, on approximately 80 acres in the ) 
Green Mountain National Forest, located in Searsburg and ) 
Readsboro, Vermont, with 7 turbines to be placed on the east side ) 
of Route 8 on the same ridgeline as the existing GMP Searsburg ) 
wind facility (Eastern Project Area), and 10 turbines along the ) 
ridgeline to the west of Route 8 in the northwesterly orientation ) 
CW estern Project Area) ) 

CERTIFICATE OF SERVICE 

I, Gillian Bergeron, certify that on July 2, 2015, I forwarded copies of Deerfield \Vin d's Letter to the 

Public Service Board re PP A, Letter ef Credit, and Revised Decommissioning P Ian Cost Estimate, to the following service 

list by the method noted: 

By Hand Delivery: 
Mrs. Susan Hudson, Clerk 
Vermont Public Service Board 
112 State Street, Drawer 20 
Montpelier, VT 05620-2701 

By First Class Mail: 
Jeanne Elias, Esq. 
Vermont Dept. of Public Service 
112 State Street, Drawer 20 
Montpelier, VT 05620-2601 

Catherine Gjessing 
Vermont Agency of Natural Resources 
1 National Life Drive, Davis 2 
Montpelier, VT 05620-3901 

Lisa Linowes, Executive Director 
Industrial Wind Action Group 
286 Parker Hill Road 
Lyman, NH 03585 

Thomas Shea 
32 Lamprey Road 
Kensington, NH 03833 

Richard H Saudek, Esq. 
Diamond & Robinson, P.C. 
15 East State Street, Suite 201 
Montpelier, VT 05601 
(Towns of Sears burg and Readsboro) 

Charlotte Ancel, Esq. 
Green Mountain Power Corporation 
163 Acorn Lane 
Colchester, VT05446 

John W. Kessler, Esq. 
Dale E. Azaria, Es(1. 
Vermont Dept. of Housing & Comm. Affairs 
Agency of Commerce and Community Dev. 
National Life Bldg., Drawer 20 
Montpelier, VT 05620-0501 

Jamey D. Fidel, Esq. 
Vermont Natural Resources Council 
9 Bailey Avenue 
Montpelier, VT 05602 



Peter Zamore, Esq. 
Sheehey Furlong & Behm P.C. 
30 Main Street, 61h Floor 
P.O. Box 66 
Burlington, VT 05402-0066 
(For Green Mountain Power) 

Chris Campany, Executive Director 
John Bennett, Senior Planner 
Windham Regional Commission 
139 Main Street, Suite 505 
Brattleboro, VT 05301 

Nancy S. Malmquist, Esq 
Downs Rachlin Martin PLLC 
90 Prospect Street 
P.O. Box 99 
St. Johnsbury, VT 05819-0099 
(For National Grid) 

Ms. Diedre Matthews 
National Grid 
40 Sylvan Road 
Waltham, MA 02451 

Phoebe Mills, Esq. 
Fairwind Vermont 
P.O. Box 52 
Londonderry, vT 05148 

Paul Burns, Executive Director 
Vermont Public Interest Research Group 
141 Main Street, Suite 6 
Montpelier, VT 05602 

Robert M. Fisher, Esq. 
Fisher & Fisher Law Offices 
114 Main St., PO Box 621 
Brattleboro, VT 05302-0621 
(For the Town of Wilmington) 

Sandra Levine, Senior Attorney 
Conservation Law Foundation 
15 East State Street, Suite #4 
Montpelier, VT 05602 

Clifford and Diana Duncan 
Duncan Cable TV Services 
PO Box 685 
Wilmington, VT 05363 

Gerald DeGray 
P.O. Box 1717 
Wilmington, VT 05363-1717 

Ed Cherian, Project Manager 
Iberdrola Renewables 
P.O. Box 326 
Concord, NH 03302 

Dated at Burlington, Vermont, this 2nd day of July, 2015. 

By: 
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POWER PURCHASE AGREEMENT 

This POWER PURCHASE AGREEMENT ("Agreement") is entered into effective as of 
[      ], 2015 (the "Effective Date"), between Deerfield Wind, LLC, a Delaware limited liability 
company ("Seller"), and Green Mountain Power Corporation, a Vermont corporation ("Buyer"). 
Seller and Buyer are sometimes referred to in this Agreement individually as a "Party" and 
collectively as the "Parties." 

RECITALS 

WHEREAS, Seller intends to develop, design, construct, own and operate a wind turbine 
electrical generation facility on a site located in Bennington County, Vermont, with an expected 
total nameplate capacity of up to approximately 30 MW, and which is further defined below as 
the "Project." 

WHEREAS, Seller desires to sell, and Buyer desires to purchase, on the terms set forth in 
this Agreement, all of the Metered Output from the Project and Other Project Attributes related to 
the generation of such Metered Output. 

AGREEMENT 

NOW THEREFORE, in consideration of the mutual covenants and agreements herein 
contained, and for other good and valuable consideration, the sufficiency and adequacy of which 
are hereby acknowledged, the Parties agree to the following: 

ARTICLE I 
DEFINITIONS AND INTERPRETATION 

1.1     Definitions. As used in this Agreement, the following terms, when initially 
capitalized, shall have the meanings specified in this Section 1.1. 

"Affiliate" means, with respect to any Person, each Person that directly or indirectly 
controls, is controlled by, or is under common control with such designated Person. For purposes 
of this definition, "control" (including, with correlative meanings, the terms "controlled by" and 
"under common control with"), as used with respect to any Person, shall mean (a) the direct or 
indirect right to cast at least fifty percent (50%) of the votes exercisable at an annual general 
meeting (or its equivalent) of such Person or, if there are no such rights, ownership of at least 
fifty percent (50%) of the equity or other ownership interest in such Person, or (b) the right to 
direct the policies or operations of such Person. 

"After-Tax Basis" means, with respect to any payment received or deemed to have been 
received by any Party, the amount of such payment (the "Base Payment") supplemented by a 
further payment (the "Additional Payment") to such Party so that the sum of the Base Payment 
plus the Additional Payment shall, after deduction of the amount of all Taxes (including any 
federal, state or local income taxes) required to be paid by such Party in respect of the receipt or 
accrual of the Base Payment and the Additional Payment (taking into account any current or 
previous credits or deductions arising from the underlying event giving rise to the Base Payment 
and the Additional Payment), be equal to the amount required to be received. Such calculations 
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shall be made on the assumption that the recipient is subject to federal income taxation at the 
highest applicable statutory rate applicable to corporations for the relevant period or periods, and 
state and local Taxes at the highest rates applicable to corporations with respect to such Base 
Payment and Additional Payment, and shall take into account the deductibility (for federal 
income tax purposes) of state and local income taxes. 

"Aggregate Contract Price" means eighty-eight dollars per MWh ($88.00/MWh), and is 
the price to be paid by Buyer to Seller for the Metered Output, Environmental Attributes and 
Capacity Attributes. 

"Agreement" has the meaning set forth in the Preamble. 

"Applicable Law" means all federal, state, provincial, local or municipal laws, statutes, 
codes, acts, treaties, ordinances, orders, judgments, writs, decrees, injunctions, rules, regulations, 
governmental approvals, licenses, permits, directives, guidelines, and requirements of all 
regulatory and other Governmental Authorities. 

“Applicable Market Rules” means the ISO New England Operating Documents, ISO 
New England System Rules, ISO New England Market Rule 1, ISO New England Manuals, the 
ISO-NE Participants Agreement, the ISO-NE Transmission Operating Agreement, other FERC-
approved ISO-NE transmission operating agreements, the Second Restated NEPOOL 
Agreement, or any such successor FERC-approved transmission tariff or agreement applicable to 
NEPOOL or ISO-NE, in each case as accepted for filing by the FERC and as amended or 
supplemented from time to time; and all rules and regulations used or adopted by NEPOOL 
and/or ISO-NE, including without limitation all operating procedures (OP), planning procedures 
and market rules and procedures issued or adopted by NEPOOL and/or ISO-NE and its satellite 
agencies or affiliates, or their successors, in each case as amended or supplemented from time to 
time. 

"Average Deemed Generated Energy" means the Monthly average of the Deemed 
Generated Energy for each Month during the previous five (5) Contract Years or of all previous 
Contract Years, to the extent that five (5) Contract Years have not yet elapsed, notwithstanding 
the amount of any Metered Output that was actually produced in such period. 

"Business Day" means any Day except a Saturday, Sunday or a Federal Reserve Bank 
holiday. A Business Day shall open at 08:00 a.m. EPT and close at 05:00 p.m. EPT. 
Notwithstanding the foregoing, for scheduling purposes only, the term "Business Day" shall have 
the meaning given to that term from time to time by NERC on its website 
(http://www.nerc.com/—oc/offpeaks.html).  

"Buyer" has the meaning set forth in the Preamble. 
 
"Buyer Lender" means any Person providing direct or indirect debt or equity financing, 

refinancing or extending credit (including any financing lease) to Buyer or Buyer's Affiliates or 
the agent for such Person(s), or any agent or designee of such Person that has been granted a 
security interest in all or part of Buyer's rights under this Agreement. 
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"Buyer's Cost to Cover" means the positive difference, if any, between (a) costs actually 
incurred by Buyer to purchase electrical energy, environmental attributes, or capacity attributes 
necessary to replace such Metered Output or Other Project Attributes (including Deemed 
Generated Energy to the extent applicable and any additional reasonable transaction costs, 
including those related to transmission and scheduling, directly associated with such purchase), 
stated in $/MWh, minus (b) the Aggregate Contract Price, stated in $/MWh, multiplied by the 
quantity in MWh of Metered Output and Other Project Attributes (including Deemed Generated 
Energy to the extent applicable) replaced for the applicable period; provided that if the difference 
between clause (a) minus clause (b) is zero or negative, then Buyer's Cost to Cover shall be zero 
Dollars ($0). 

"Capacity Attributes" means any current or future defined characteristic, certificate, tag, 
credit, or accounting construct associated with the amount of power that the Project can generate 
at a particular moment and that can be purchased and sold under market rules adopted in the 
Transmission Provider market where the Project is located to meet Installed Capacity 
Requirements. 

“Capacity Supply Obligation” has the meaning in the ISO-NE Tariff.  

“Capacity Commitment Period” has the meaning in the ISO-NE Tariff. 

"Claiming Party" has the meaning set forth in Section 10.2. 

"Commercial Operation" means that (a) a number of Turbines with Project Installed 
Capacity of at least fifty percent (50%) of the Expected Project Installed Capacity have been 
Completed, (b) Seller has obtained all necessary rights under the Interconnection Agreement for 
the interconnection and delivery of the Metered Output to the Metered Output Delivery Point, 
and (c) Seller is capable of making available Metered Output from the Project to the Metered 
Output Delivery Point. 

"Commercial Operation Date" means, with respect to the Project, the date of the notice 
letter from Seller to Buyer that the Project has achieved Commercial Operation. 

"Completion" means, with respect to any Turbine, that such Turbine has been 
constructed, commissioned and tested (in accordance with the Turbine manufacturer's 
requirements), and such Turbine is operational and capable of generating Metered Output within 
eighty percent (80%) of its Nameplate Capacity. "Complete" and "Completed" shall have a 
corollary meaning. 

"Confidential Information" has the meaning set forth in Section 15.1. 

"Contract Year" means each calendar year during the Term, commencing on the 
Commercial Operation Date, provided that if the first and last Contract Years are not full 
calendar years, the first Contract Year shall mean the period from the Commercial Operation 
Date to December 31 of such calendar year, and the last Contract Year shall mean the period 
from January 1 of the last Contract Year through the last Day of the Term. 
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"Credit Requirements" has the meaning set forth in Annex B. 

"Credit Support" has the meaning set forth in Annex B. 

"Day" means a period of twenty-four (24) consecutive hours beginning at 00:00 hours 
EPT on any calendar day and ending at 24:00 hours EPT on the same calendar day. 

"Deemed Generated Energy" means the quantity of Metered Output and/or Other 
Project Attributes, expressed in MWh, that would have been produced by the Project and made 
available at the Metered Output Delivery Point during a relevant measurement period, but was 
not so produced and made available, and shall be determined by taking into account (a) during 
such period, the actual ten (10) minute (or more frequent) wind speeds (interpolated over time 
intervals, if necessary) measured by wind monitoring equipment located on each Turbine that 
was available for operation immediately prior to the commencement of the period in question, 
or, if such monitoring equipment is unavailable during a relevant interval, then using other 
available data or interpolated data determined using Good Utility Practices and (b) the power 
curve provided by the Turbine manufacturer (adjusted by historical data for the Project compiled 
by Seller), as applied to the wind speeds referred to in clause (a), as adjusted for line losses to the 
Metered Output Delivery Point using historical data compiled by Seller. For avoidance of doubt, 
the calculation of Deemed Generated Energy shall include the effects of ISO-NE Curtailment 
Order that result in partial reduction of energy from the Project, as well as ISO-NE Curtailment 
Order that result in full reduction of energy from the Project.  

"Defaulting Party" means the Party with respect to which an Event of Default under 
Article VIII has occurred. 

"Delay Damages" means, one million, two hundred thousand, and fifteen Dollars 
($1,215,000). 

“Dispatch Instruction” shall have the meaning in the ISO-NE Tariff. 

"Early Termination Date" has the meaning set forth in Section 8.4. 

“Economic Bid” shall have the meaning in the ISO-NE Tariff. 

"Effective Date" has the meaning set forth in the Preamble. 

 “Energy Offer Floor” has the meaning in the ISO-NE Tariff. 

"Environmental Attributes" means any and all current or future credits, benefits, 
emissions reductions, environmental air quality credits, emissions reduction credits, renewable 
energy credits, offsets and allowances, attributable to the Project commencing on the 
Commercial Operation Date and continuing during the Term, or otherwise attributable to the 
generation, purchase, sale or use of Metered Output from or by the Project during the Term, 
howsoever entitled or named, resulting from (a) the avoidance, reduction, displacement or offset 
of the emission of any gas, chemical or other substance, including without limitation any of the 
same arising out of legislation or regulation concerned with oxides of nitrogen, sulfur or carbon, 
with particulate matter, soot or mercury, or implementing the United Nations Framework 
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Convention on Climate Change (UNFCCC) or the Kyoto Protocol to the UNFCCC or crediting 
“early action” emissions reduction, or (b) laws or regulations involving or administered by the 
Clean Air Markets Division of the Environmental Protection Agency (CAMD), or any state or 
federal entity given jurisdiction over a program involving transferability of Environmental 
Attributes. Notwithstanding any other provision hereof, Environmental Attributes do not include: 
(a) the PTCs or any state or federal production tax credits, (b) any state or federal investment tax 
credits and any other tax credits associated with the Project, or (c), to the extent unrelated to 
Environmental Attributes, (i) any state, federal or private cash payments or grants relating in any 
way to the Project, the output thereof or PTCs, or (ii) state, federal or private grants or other 
benefits related to the Project, the output thereof or PTCs (other than payments under the 
Applicable Program), (d) Metered Output, or (e) Capacity Attributes. One (1) MWh of electrical 
energy from the Project corresponds to one (1) MWh of Environmental Attributes. 

"EPT” means Eastern Prevailing Time, meaning prevailing Standard Time or Daylight 
Savings Time in the Eastern Time Zone. 

"Event of Default" means any event of default set forth in Sections 8.1 and 8.2. 

"Expected Commercial Operation Date" means December 31, 2017, unless extended 
pursuant to Section 1(a) of Annex A or as a result of a Force Majeure Event, in which case the 
Expected Commercial Operation Date shall be the date so extended. 

"Expected Project Installed Capacity" means the expected minimum instantaneous 
generation (nameplate) capacity of the Project, which is, as of the Effective Date, 30 MW. 

"Federal Power Act" means the Federal Power Act, as amended, 16 U.S.C. § 791a, et 
seq. 

"FERC" means the Federal Energy Regulatory Commission or any successor 
government agency. 

"Force Majeure Event" has the meanings set forth in Section 10.1(a). 

"Forced Facility Outage" means an unexpected failure of one or more components of 
the Project or any outage on the Transmission System that prevents Seller from making power 
available at the Metered Output Delivery Point and that is not the result of a Force Majeure 
Event. 

“Generation Owner” shall mean as defined in the Applicable Market Rules. 

"GIS" means the New England Power Pool Generation Information System. 

"Good Utility Practice" means any of the practices, methods, and acts engaged in or 
approved by a significant portion of the electric industry during the relevant time period, or any 

 of the practices, methods, and acts which, in the exercise of reasonable judgment in light of the 
facts known at the time the decision was made, could have been expected to accomplish the 
desired result at a reasonable cost consistent with good business practices, reliability, safety, and 
expedition. Good Utility Practice is not intended to be limited to the optimum practice, method, 
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or act, to the exclusion of all others, but rather is intended to include acceptable practices, 
methods, and acts generally accepted in the industry. 

"Governmental Authority" means any national, state, provincial, local or municipal 
government, any political subdivision thereof or any other governmental, regulatory, quasi-
governmental, judicial, public or statutory instrumentality, authority, court, body, agency, 
department, bureau, or entity with authority to bind a Party at law, including any Transmission 
Provider; provided, however, that "Governmental Authority" shall not in any event include any 
Party. 

"Governmental Charges" means any Taxes, charges or costs that are assessed or levied 
by any Governmental Authority (other than charges imposed by the Transmission Provider) or 
other Person, including local, state or federal regulatory or taxing authorities that would affect 
the sale and purchase of Metered Output or Other Project Attributes contemplated by this 
Agreement, either directly or indirectly. 

“Imbalance Energy Charges and Credits” means all penalties and credits imposed by 
ISO-NE with respect to the Project for deviations in scheduled and actual generated energy.  

"Indemnified Party" has the meaning set forth in Section 12.1(a). 

"Indemnifying Party" has the meaning set forth in Section 12.1(a). 

"Installed Capacity Requirements" or "IC Requirements" are the Transmission 
Provider's projected measure of the installed generating capability that is necessary to satisfy the 
Transmission Provider control area's total forecasted load requirements and to maintain sufficient 
reserve capacity to meet reliability standards. 

"Institutional Investor" means, collectively, any Person or Persons who acquire a direct 
or indirect interest in Seller as a part of a transaction to ensure that the Project is owned at least 
in part by a Person able to use the PTCs or Tax depreciation benefits associated with holding an 
ownership interest in the Project (including any subsequent transferees of any such Person or 
Persons). 

"Interconnection Agreement" means the interconnection agreement entered into by 
Seller pursuant to which the Project will be interconnected with the Transmission System, and 
pursuant to which Seller's Interconnection Facilities and any other Interconnection Facilities will 
be constructed, operated and maintained during the Term. 

"Interconnection Facilities" means the interconnection facilities, control and protective 
devices and metering facilities required to connect the Project with the Transmission System in 
order to meet the terms and conditions of this Agreement. 

"Interest Rate" means a per annum rate of interest equal to the prime lending rate 
published from time to time by the Federal Reserve Bank H.15 (519) Statistical Release website 
on such Day (or if not published on such Day, on the most recently preceding Day published) 
plus two hundred (200) basis points. 
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"ISO-NE" means ISO New England, the regional transmission organization serving 
Connecticut, Maine, Massachusetts, New Hampshire, Rhode Island and Vermont. 

“ISO-NE Curtailment Order” shall mean an instruction from ISO-NE which limits 
production of the Metered Output available from the Project.   

“Lead Market Participant” shall mean as defined in the Applicable Market Rules. 

"LMP Price" means the real time locational marginal price, as calculated and reported 
by ISO-NE on its website, at the Metered Output Delivery Point for the period in question. 

"Losses" has the meaning set forth in Section 12.1(a). 

"Market Value" has the meaning set forth in Section 8.5(b). 

"Metered Output" means all the instantaneous energy output, intermittent and variable 
within the hour, produced by the Project and delivered to the Metered Output Delivery Point, as 
measured by the Meters installed at the Metered Output Delivery Point. 

"Metered Output Delivery Point" means the Transmission System's interconnection 
point at the high side of the transformer located at the Project substation where the Meters are 
located. 

"Meter(s)" has the meaning set forth in Section 5.1. 

"Month" means a calendar month commencing at 00:00 EPT on the first Day of such 
month and ending at 24:00 EPT on the last Day of such month. 

"Monthly Invoice" has the meaning set forth in Section 6.1. 

"MW" means megawatt. 

"MWh" means megawatt hour. 

"Nameplate Capacity" means the designed maximum electrical output, expressed in 
MW, of a Turbine. 

"NERC' means the North American Electric Reliability Council, and any successor 
entity thereto. 

"Non-Defaulting Party" means, with respect to any Event of Default, the Party that is 
not the Defaulting Party. 
 
 "Other Project Attributes" means, collectively, Environmental Attributes and Capacity 
Attributes. 

"Party" or "Parties" has the meaning set forth in the Preamble and includes any 
permitted assignee of a Party. 
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"Person" means an individual, partnership, corporation, limited liability company, joint 
venture, association, trust, unincorporated organization, Governmental Authority, or other form 
of entity. 

"Project" means the Deerfield Wind Energy Project wind turbine electrical generation 
facility, located in Bennington County, Vermont, and comprised of fifteen 2 MW Turbines, and 
the related substation and transmission line which will produce and deliver the Metered Output 
and Other Project Attributes delivered to Buyer under this Agreement. 

"Project Information" has the meaning set forth in Section 15.1. 

"Project Installed Capacity" means the aggregate Nameplate Capacity of all Completed 
Turbines (at the time of measurement of "Project Installed Capacity"), expressed in MW. 

"Project Lender" means any Person providing senior or subordinated construction, 
interim or long-term debt or equity financing or refinancing to Seller for or in connection with 
the development, construction, purchase, installation or operation of the Project, whether that 
financing or refinancing takes the form of private debt, public debt or any other form (including 
debt financing or refinancing provided to a member or other direct or indirect owner of Seller), 
including any equity and tax investor directly or indirectly providing financing or refinancing for 
the Project or purchasing equity ownership interests of Seller and/or its Affiliates, and any 
trustee or agent acting on their behalf, and any Person providing interest rate protection 
agreements to hedge any of the foregoing obligations. 

"Project Maintenance" means Seller's planned partial or complete reduction of the 
Project's generating capability for routine maintenance purposes. 

"PTCs" means production tax credits under Section 45 of the Internal Revenue Code as 
in effect from time to time during the Term or any successor or other provision providing for a 
federal tax credit determined by reference to renewable electric energy produced from wind 
resources and any correlative state tax credit determined by reference to renewable electric 
energy produced from wind resources for which the Project is eligible. 

"PTC Compensation Amount" means an amount equal to the PTCs, calculated on an 
After-Tax Basis, to which Seller would have been entitled with respect to Metered Output that 
Buyer failed to take for its own account or for the account of others. 

“PTF Point” means a point on the ISO-NE system that is designated as a pool 
transmission facility pursuant to Applicable Market Rules. 

"Regulatory Event" has the meaning set forth in Section 17.8. 

"Replacement Power" means electrical energy and/or capacity. 
 
 "Representative" or "Representatives" has the meaning set forth in Section 13.1(a).  
 

“Self Supplied Resource” shall have the meaning provided in the Applicable Market 
Rules. 
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 "Seller" has the meaning set forth in the Preamble. 

"Seller's Cost to Cover" means the positive difference, if any, between (a) the (i) 
Deemed Generated Energy multiplied by (ii) the Aggregate Contract Price, plus the PTC 
Compensation Amount with respect to such Deemed Generated Energy (if applicable), and (b) 
the net proceeds, including with respect to any PTCs (if applicable), stated in $/MWh, realized 
by Seller from (i) the sale, if any, to a third Person of Metered Output or Other Project Attributes 
not taken or purchased by Buyer as required under this Agreement, less (ii) any additional 
reasonable transaction costs, including those related to transmission and scheduling, directly 
associated with such sale, if any; provided that if the difference between clause (a) minus clause 
(b) is zero or negative, then Seller's Cost to Cover shall be zero Dollars ($0). 

"System Emergency" means any system condition that: (a) requires, as determined and 
declared by the Transmission Provider, automatic or immediate action to prevent or limit harm to 
or loss of life or property, to prevent loss of transmission facilities or generation supply, or to 
preserve system reliability, and (b) affects the ability of any Party to perform under any term or 
condition in this Agreement, in whole or in part. 

"Taxes" means all foreign and domestic taxes, rates, levies, adders, assessments, 
surcharges, duties and other fees and charges of any nature, whether currently in effect or 
adopted during the Term, including but not limited to, ad valorem, consumption, excise, 
franchise, gross receipts, import, export, license, property, sales, stamp, storage, transfer, 
turnover, use or value-added taxes, payroll, unemployment, and any and all items of 
withholding, deficiency, penalty, addition to tax, interest or assessment related thereto. 

"Term" has the meaning set forth in Section 3.1 of this Agreement. 

"Termination Payment" has the meaning set forth in Section 8.5(a). 

"Test Energy" means any and all Metered Output generated by the Project prior to the 
Commercial Operation Date, and any Other Project Attributes attributed to such Metered Output. 

"Transmission Provider" means ISO-NE or any successor organization thereto or other 
entity that operates the Transmission System, or to the extent applicable, the owner of the 
Transmission System. 

"Transmission System" means the transmission facilities operated by the Transmission 
Provider, now or hereafter in existence, which provide energy transmission service downstream 
from the Metered Output Delivery Point. 
 
 "Turbine" means a single wind turbine generating system included as part of the Project 
(including its tower, pad transformer, and controller system). 
 
 1.2 Rules of Interpretation. In this Agreement, except as expressly stated otherwise 
or unless the context otherwise requires: 

 
(a) headings and the rendering of text in bold and italics are for convenience 

and reference purposes only and do not affect the meaning or interpretation of this Agreement; 
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(b) words importing the singular include the plural and vice versa and the 
masculine, feminine and neuter genders include all genders; 

(c) the words "hereof', "herein", and "hereunder" and words of similar import 
shall refer to this Agreement as a whole and not to any particular provision of this Agreement; 

(d) a reference to a Section, paragraph, clause, Party, Attachment or Annex is 
a reference to that Section, paragraph, clause of, or that Party, Attachment or Annex to, this 
Agreement unless otherwise specified, and in the event of a conflict, the provisions of the main 
body of this Agreement shall prevail over the provisions of any Attachment or Annex; 

(e) a reference to a document or agreement, including this Agreement shall 
mean such document, agreement or this Agreement including any amendment or supplement to, 
or replacement, novation or modification of this Agreement, but disregarding any amendment, 
supplement, replacement, novation or modification made in breach of such document, agreement 
or this Agreement; 

(f) a reference to a Person includes that Person's successors and permitted 
assigns; 

(g) the term "including" means "including without limitation" and any list of 
examples following such term shall in no way restrict or limit the generality of the work or 
provision in respect of which such examples are provided; 

(h) references to any statute, code or statutory provision are to be construed as 
a reference to the same as it may have been, or may from time to time be, amended, modified or 
reenacted, and include references to all bylaws, instruments, orders and regulations for the time 
being made thereunder or deriving validity therefrom unless the context otherwise requires; 

(i) in the event of a conflict, a mathematical formula describing a concept or 
defining a term shall prevail over words describing a concept or defining a term; 

(j) references to any amount of money shall mean a reference to the amount 
in United States Dollars; 

(k) the expression "and/or" when used as a conjunction shall connote "any or 
all of'; 

(1) words, phrases or expressions not otherwise defined herein that (i) have a 
generally accepted meaning in Good Utility Practice shall have such meaning in this Agreement 
or (ii) do not have well known and generally accepted meaning in Good Utility Practice but that 
have well known and generally accepted technical or trade meanings, shall have such recognized 
meanings; and 

(m) each Party acknowledges that it was represented by counsel in connection 



15 
 

with this Agreement and that it or its counsel reviewed this Agreement and that any rule of 
construction to the effect that ambiguities are to be resolved against the drafting party shall not be 
employed in the interpretation of this Agreement. 

ARTICLE II 
PURCHASE AND SALE 

 2.1 Sale and Purchase of Metered Output.  In accordance with and subject to the 
terms and conditions of this Agreement, commencing on the Commercial Operation Date and 
continuing through the end of the Term, Seller shall sell to Buyer, and Buyer shall purchase from 
Seller, all right, title and interest in and to the Metered Output, which shall be delivered by Seller 
at the Metered Output Delivery Point in accordance with Article IV.  The price paid shall equal 
the Aggregate Contract Price times each MWh of Metered Output delivered to Buyer.  

 2.2 Sale and Purchase of Environmental Attributes.  In accordance with and subject to 
the terms and conditions of this Agreement, commencing on the Commercial Operation Date and 
continuing through the end of the Term, Seller shall sell to Buyer, and Buyer shall purchase from 
Seller, all right, title and interest in and to the Environmental Attributes attributable to Metered 
Output. Seller shall cooperate with Buyer in Buyer’s registration of the Project in the Renewable 
Portfolio programs in Connecticut, Massachusetts, New Hampshire and Rhode Island and in 
seeking qualification of Environmental Attributes under each. 

 2.3 Sale and Purchase of Capacity Attributes.  In accordance with and subject to the 
terms and conditions of this Agreement, commencing on the Commercial Operation Date and 
continuing through the end of the Term, Seller shall sell to Buyer, and Buyer shall purchase from 
Seller, any right, title and interest in and to all Capacity Attributes, if any, available with respect 
to the Metered Output of the Project. Seller or Lead Market Participant will deliver to buyer the 
available Capacity Attributes pursuant to the applicable ISO-NE Applicable Market Rules and 
any ISO-NE procedures and deadlines governing Self Supply Resource or equivalent method for 
transferring of Qualified Capacity (as such are set forth in the Applicable Market Rules).  Buyer 
shall confirm Seller’s schedule related to Capacity Attributes by the applicable deadline for such 
confirmation. Buyer shall be responsible for or entitled to any and all availability penalties and 
availability credits imposed by ISO-NE and related to the delivered Capacity Attributes. 

 2.4 Test Energy. If and to the extent the Project generates Test Energy, Seller shall 
have the right to sell such Test Energy to third Persons free and clear of any obligations 
hereunder to Buyer. Seller shall retain any remuneration or other benefits associated with such 
Test Energy. 

 2.5 Seller's Obligations. Notwithstanding anything to the contrary in this Agreement, 
Seller shall have no obligation to make Metered Output or Other Project Attributes available to 
Buyer for any period (a) in which Buyer fails to take Metered Output or Other Project Attributes 
from Seller, (b) in which Seller's obligation to make Metered Output available is excused 
pursuant to Section 4.3, (c) in which Seller's obligation to make Metered Output available is 
suspended pursuant to Section 8.3, (d) in which either Party's obligations are suspended due to a 
Force Majeure Event, or (e) prior to the Commercial Operation Date. 
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  2.6     Buyer’s Purchase Option.  Seller hereby grants to Buyer an option to purchase the 
Project pursuant to the Asset Purchase Agreement set forth in Annex F (“Purchase Option”), 
exercisable at the end of the tenth (10th) anniversary of the Commercial Operation Date.  If 
Buyer wishes to exercise the Purchase Option it must give Seller written notice no earlier than 90 
Days before and no later than 30 Days after the end of the tenth (10th) anniversary of the 
Commercial Operation Date.  Upon receipt of notice from Buyer, Seller shall give Buyer 
reasonable access to all those records and Project performance documentation necessary to allow 
Buyer to complete a typical due diligence analysis of the Project.  Subject to Buyer’s 
determination that the information reviewed in due diligence is consistent with the Seller’s 
representations and warranties contained in the Asset Purchase Agreement (or waiver thereof in 
all or part), Buyer and Seller shall execute the Asset Purchase Agreement within 180 Days of 
Buyer’s notice of its exercise of the Purchase Option, unless the date is extended by mutual 
agreement; otherwise the Purchase Option shall expire and the terms of this Agreement shall 
remain in full force and effect, including, without limitation, the terms of Section 17.1 (b) which 
gives Seller the right to sell all or substantially all of the assets of the Project without Buyer’s 
consent.  This Agreement is hereby terminated effective on the Closing Date of the Asset 
Purchase Agreement; provided, however, that such termination shall not affect either 
performance of obligations arising prior to the termination of this Agreement or obligations 
under this Agreement that survive termination of this Agreement.    

ARTICLE III 
TERM AND TERMINATION 

3.1 Term. This Agreement shall become effective on the Effective Date and, unless 
terminated earlier as provided in this Agreement, shall remain in full force and effect until 
midnight EPT on the twenty-fifth (25th) anniversary of the Commercial Operation Date (the 
"Term"). 
 

3.2 Conditions Precedent. Seller or Buyer (as applicable) shall use commercially 
reasonable efforts to obtain satisfaction of the conditions identified in this Section 3.2.  All 
obligations of Seller and Buyer under this Agreement, other than the obligations to satisfy the 
conditions in this Section 3.2, shall be subject to the satisfaction of each of the following 
conditions precedent: 

(a) By no later than December 31, 2016, Seller obtaining the rights to the site 
for the Project necessary or desirable for the construction, operation and maintenance of the 
Project on terms and conditions acceptable to Seller in its sole discretion; 

(b) By no later than December 31, 2016,  Seller entering into a turbine supply 
agreement for the Turbines and the construction contract(s) necessary for the construction of the 
Project, all on terms and conditions satisfactory to Seller in its sole discretion; 

(c) By no later than the Commercial Operation Date (original or extended as 
applicable), all final, non-appealable permits, consents, licenses, approvals, or authorizations as 
listed in Annex E have been obtained by Seller and remain effective, on terms and conditions 
reasonably acceptable to Seller, and where, applicable Buyer;   
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(d) By no later than November 30, 2017, Seller entering into the 
Interconnection Agreement, any initial temporary transmission arrangements necessary for test 
energy  and any transmission facilities and any permits related to any or all of  the same,  on 
terms and conditions satisfactory to Seller in its sole discretion; 

(e) Buyer filing any required notice to the Public Service Board (“Board”)  
under Rule 5.200 and the required notice period shall have expired by September 1, 2015. 

 
3.3 Failure to Satisfy Conditions Precedent. This Agreement may be terminated upon 

thirty (30) Days’ notice of termination by either Party for failure to satisfy the conditions 
precedent set forth in Section 3.2 on or before the dates specified; provided, that if no notice of 
termination is delivered by either Party on or before November 30, 2017, all conditions precedent 
shall be deemed satisfied; provided further that, upon termination of this Agreement by either 
Party pursuant to this Section 3.3, neither Party shall have any obligation or financial liability to 
the other Party as a result of such termination, except that Seller shall either (a) pay to Buyer two 
hundred seventy-four thousand Dollars ($274,000.00) for the real property adjacent to the Project 
purchased in 2014 by Seller with funds provided by Buyer (“Adjacent Property”), or (b) convey 
the Adjacent Property to Buyer (either alternative to be chosen by Seller in its sole discretion). 

ARTICLE IV 
GENERATION, SCHEDULING, DISPATCH, SETTLEMENT THROUGH ISO-NE 

4.1 Generation  of Metered Output.  Seller shall operate the Project and cause Metered 
Output to be generated on an as-generated, instantaneous basis and made available to Buyer at the 
Metered Output Delivery Point.  Buyer acknowledges and agrees that variations in output will 
occur from time to time in the ordinary course of operation of the Project.  Seller shall register the 
Project with ISO-NE reflecting Seller’s ownership of the generation asset and comply with 
applicable ISO-NE Tariff requirements in this regard and shall be responsible for all related 
registration costs.   
 

4.2  Scheduling, Dispatching, and Settlement of Metered Output by Lead Market 
Participant.  Seller, or Seller’s appointed agent, shall be named by Seller as both Lead Market 
Participant and Generation Owner for the Project under the terms of the Applicable Market 
Rules.  Seller shall perform all tasks associated with such roles, as required under the Applicable 
Market Rules and shall use commercially reasonable efforts to comply with all Applicable 
Market Rules. 
 

(a) Internal Bilateral Transactions. Seller, as Lead Market Participant, shall 
schedule the energy into ISO-NE under an Internal Bilateral Transaction (“IBT”).  Under such 
arrangement, Seller shall transfer Buyer’s Metered Output into ISO-NE as generated, all energy 
revenues and charges for Buyer’s Metered Output shall be transferred directly from ISO-NE to 
Buyer, and Buyer shall settle with Seller for the fixed Aggregate Contract Price.  Buyer is 
responsible only for Imbalance Energy Charges and Credits related to the Project, and any 
charges and credits resulting from the Forward Capacity Market (“FCM”) as described below in 
Section 4.7.  Seller, as Lead Market Participant, will offer bids into ISO-NE at the Energy Offer 
Floor price, except as otherwise provided herein, and subject to any other reasonable 
modifications to scheduling and bidding strategies that Buyer communicates to Seller throughout 
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the Term.  The Parties agree to cooperate in a commercially reasonable manner and in 
accordance with Applicable Market Rules to develop such scheduling and bidding strategies. 
 

(b) Economic Dispatch Down.  As of the Effective Date of this Agreement, ISO-
NE has not implemented automatic economic dispatch down in the Applicable Rules.  Prior to 
such rules being implemented, the Parties agree that Buyer may call Seller to request a manual 
economic dispatch down for any reason. After such rules have been implemented, the Parties 
agree that Buyer shall have the right to direct Seller to enter an Economic Bid to ISO-NE to 
effectuate an economic dispatch down in accordance with the methodology and bidding schedule 
agreed to by Seller and Buyer consistent with Applicable Market Rules (Buyer’s instructions to 
Seller which effectuate both manual and automatic economic dispatch down are referred to 
herein collectively as “Buyer-Instructed Actions”). In any situation where an ISO-NE 
Curtailment Order made in response to a Buyer-Instructed Action causes some or all of the 
Metered Output available from the Project at the P-Node to fail to clear in the ISO-NE energy 
market, the Deemed Generated Energy shall be quantified by Seller, and Buyer shall pay Seller 
the Aggregate Contract Price plus the PTC Compensation Amount for the Deemed Generated 
Energy.  For avoidance of doubt, the Parties agree that during times of negative locational 
marginal pricing in which Buyer chooses not to direct Seller to dispatch down under a Buyer-
Instructed Action, and subject to any modifications as agreed on by the Parties, Seller shall bid 
the Project at the Energy Offer Floor price, and the Buyer shall nevertheless be responsible for 
any negative locational marginal prices for the Metered Output so generated, in addition to 
paying Seller the Aggregate Contract Price per MWh. Buyer shall have no liability with respect 
to any other type of ISO-NE Curtailment Order or any Seller errors or omissions with respect to 
scheduling the Project.   

  
4.3     The Implementation of Economic Dispatch Down.  On or before such time as ISO-

NE implements an automated economic dispatch system, Seller shall, with the reasonable 
cooperation of Buyer as required to implement from time to time, pay for and acquire, install, and 
maintain such facilities, communications links and other equipment, and implement such 
protocols and practices, as necessary for the Project to respond and follow instructions, including 
an electronic signal conveying real time instructions, to operate the Project.  If at any time during 
the Term these automated dispatch system facilities, communications links or other equipment, 
protocols or practices are not in compliance with then-current methodologies, Seller shall take all 
commercially reasonable steps necessary to become compliant as soon as possible.  Seller shall 
be liable for failure to comply with a Buyer Instructed Action and during any time that the 
economic dispatch  facilities, communications links or other equipment, protocols or practices are 
not in compliance with then-current methodologies.   

 

4.4 Draft Invoice.  Each month, Seller shall prepare a draft invoice showing the amount 
of Metered Output dispatched into the ISO-NE grid at the Metered Output Delivery Point and 
shall also include with it the amount of Deemed Generated Energy as estimated by Seller pursuant 
to Section 4.2 above, if any, and the amount of money Buyer owes to Seller at the Aggregate 
Contract Price for such quantities.  Subject to payment timing provisions in Section 6.3, Buyer 
may confirm the accuracy of the draft invoice with Seller.   

4.5 Environmental Attributes.  Title to and risk of loss related to the Environmental 
Attributes shall pass and transfer from Seller to Buyer in accordance with Section 2.2.  Seller 
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shall take all necessary action to ensure the proper transfer of such Environmental Attributes 
through Seller's execution and delivery to Buyer of an Environmental Attributes Attestation and 
Bill of Sale in the form attached to this Agreement as Annex D or other appropriate 
documentation that may be required for the transfer of the Environmental Attributes, and (to the 
extent applicable) pursuant to the rules and procedures governing the transfer of Environmental 
Attributes under the NEPOOL GIS or any successor agency or organization administering the 
transfer of Environmental Attributes created by generators located within ISO-NE.  

4.6    Capacity Attributes.  Title to and risk of loss related to the Capacity Attributes shall 
pass and transfer from Seller to Buyer at the Metered Output Delivery Point.  Seller shall, with 
Buyer’s cooperation, arrange for qualification and registration of the Project in the ISO-NE 
annual Forward Capacity Auctions (“FCA”) beginning with FCA #10 in the Forward Capacity 
Market (“FCM”).  In the event that Seller takes a Capacity Supply Obligation under FCA #10 on 
behalf of Buyer, and Seller incurs penalties under FCA #10 because Commercial Operation has 
not begun by the time Capacity Commitment Period #10 begins, Buyer agrees to pay Seller cover 
damages for any costs or penalties so incurred under FCA #10. Buyer shall instruct Seller on the 
bidding strategy for the FCM throughout the Term. The Parties agree and acknowledge that 
during the Term of this Agreement, ISO-NE may impose both positive and negative performance 
capacity supply obligation related credits and charges on participants in the FCM.  Therefore, 
since Seller agrees to bid into the FCA on behalf of Buyer, Buyer shall be entitled to receive the 
credits of the positive amounts from ISO-NE, and Buyer shall also be responsible for charges of 
all negative amounts owed to ISO-NE under the FCM.  Seller shall cooperate with Buyer to 
optimize the net value of Capacity Attributes, and associated charges and credits. 

4.7 Available Generation. Seller shall produce and deliver to Buyer Metered Output or 
Other Project Attributes when Turbines are available, wind conditions support generation, and 
generation does not conflict with applicable permit requirements except as set forth below. 
Subject to the forgoing, the obligation of Seller to make available to Buyer the Metered Output or 
Other Project Attributes pursuant to this Agreement is on an as-generated, instantaneous basis and 
is contingent on the availability of each Turbine, and, subject to Buyer’s right to be compensated 
for Buyer’s Cost to Cover, Seller's failure to make available to Buyer Metered Output or Other 
Project Attributes (other than amounts sold by Seller to a third party in violation of this 
Agreement) shall not give the Buyer the right to any damages, but the forgoing shall not limit 
Buyer’s otherwise available damages resulting from a Seller of Event of Default. For the 
avoidance of doubt, and in no way limiting the foregoing:  

(a) Project Maintenance. Seller may reduce production and delivery to the 
Metered Output Delivery Point of Metered Output and Other Project Attributes to the extent 
required by Project Maintenance. Seller shall provide Buyer with reasonable notice of Project 
Maintenance, and shall provide Buyer with notice by at least 24 hours prior to the Day-ahead 
deadline of any Project Maintenance that will affect such production and delivery more than 
25% of the number of Turbines of the Project at the same time.  

(b) Forced Facility Outage. Seller shall be permitted to reduce deliveries of 
Metered Output and Other Project Attributes to the extent required by a Forced Facility Outage. 
Seller shall provide Buyer with as much notice and the expected duration (if known) as 
reasonably possible of any Forced Facility Outage. 



20 
 

(c) System Emergency and Other Interconnection Events. Seller shall be 
permitted to reduce production and deliveries of Metered Output and Other Project Attributes to 
the extent required by a System Emergency or upon authorized demand by the Transmission 
Provider pursuant to the terms of the Interconnection Agreement or applicable tariff. 

 4.8  Payments Due to Seller for Buyer's Unexcused Failure to Take. If Buyer fails to 
take Metered Output and such failure to take is not excused by Seller's default or a Force 
Majeure Event, or Seller is not able to make available Metered Output or Other Project 
Attributes due to Buyer's breach of this Agreement, then Buyer shall pay to Seller, Seller's Cost 
to Cover. During such period that Buyer so fails to take Metered Output or is in breach of this 
Agreement, Seller shall not be required to make available and shall not make available, any 
Other Project Attributes corresponding to such Metered Output. 

ARTICLE V 
METERING, MEASUREMENT AND TESTING 

 5.1 Metering. Metering and data processing equipment at the Project, which is 
designated as the settlement meter by the Transmission Provider (the "Meter(s)") shall be used 
for the registration, recording and transmission of information regarding Metered Output and any 
associated Environmental Attributes. The Meter shall be operated, maintained and calibrated in 
accordance with the Interconnection Agreement. Seller shall provide Buyer with a copy of all 
metering and calibration information and documents regarding the Meter promptly following 
receipt of the same by Seller or its Affiliate(s). 

 5.2 Measurements. Transmission Provider's readings of the Meters shall be 
conclusive as to the amount of electrical energy generated by the Project; provided, however, 
that Seller, at the direction of Buyer and at Buyer's expense, may request that the Transmission 
Provider test the Meters, and if any Meter is out of service or is determined to be registering 
inaccurately, measurement of electrical energy generated by the Project shall be determined in 
the manner set forth in the Interconnection Agreement. 

ARTICLE VI 
BILLING AND PAYMENT 

 6.1 Monthly Billing.  Seller shall provide Buyer with an invoice no later than the 
tenth (10th) Day of each Month for the amount due Seller for Metered Output and Other Project 
Attributes produced by Seller and taken by Buyer under this Agreement during the previous 
Month (each, a "Monthly Invoice"). If the Commercial Operation Date occurs on a Day other 
than the first Day of any Month, Seller shall include any amounts due for the portion of such 
Month, plus the immediately following Month, in the initial Monthly Invoice sent to Buyer. 
Seller shall transmit each Monthly Invoice by first class mail, email or as otherwise mutually 
agreed by the Parties in writing. Each Monthly Invoice shall include sufficient detail to allow 
Buyer to verify such Monthly Invoice. If Seller does not correctly reflect on the Monthly Invoice 
the amount owed by Buyer, or does not provide a Monthly Invoice in a Month in which Buyer 
owes amounts to Seller hereunder, Seller may submit a Monthly Invoice to Buyer on any date for 
such amounts for payment in accordance with the provisions of this Section 6.1, or may include 
such amounts on the Monthly Invoice for the following Month. 
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 6.2 Billing for PTC Compensation Amounts.  For any Monthly Invoice with respect to 
a Month in which Buyer owes Seller a PTC Compensation Amount, if such PTC Compensation 
Amount cannot be calculated with certainty because the annual inflationary increase to the PTCs 
for the calendar year in which such Month occurs has not been published by the Internal Revenue 
Service, then, (a) for purposes of rendering such Monthly Invoice, Seller shall reference the PTCs 
in effect as of the immediately preceding December 31, and (b) following the publication by the 
Internal Revenue Service of the annual inflationary increase to the PTCs for the calendar year in 
question, Seller shall calculate the actual PTC Compensation Amount for such Month based on 
such published inflationary increase and shall render a corrected Monthly Invoice to Buyer for 
the difference (if any) between the amount invoiced pursuant to clause (a) above and the actual 
amount owing as calculated pursuant to clause (b). Buyer shall pay the amount (if any) shown as 
owing in such corrected Monthly Invoice on or before the tenth (10th) Business Day following the 
receipt of such corrected Monthly Invoice. In the event that Seller owes any amount to Buyer 
following such correction, Seller shall deduct such amount from the following Month's Monthly 
Invoice in accordance with Section 6.4. 

 6.3 Payments.  Buyer will pay the amount specified in each Monthly Invoice by wire 
transfer of immediately available funds by the later of the twentieth (20th) Day of the Month or 
the tenth (10th) Day after receipt of such invoice. If the due date does not fall on a Business Day, 
then the payment will be due on the next following Business Day. Payment will be made in 
accordance with written wire transfer instructions provided to Buyer by Seller from time to time; 
provided, however, that any changes to such wire transfer instructions will not be effective until 
two (2) Business Days after the date of receipt of notice from Seller. The Parties agree that any 
payments hereunder shall be deemed made in full when confirmation is received from the 
financial institution holding the account into which payment is made that the payment has been 
successfully received in immediately available funds. Such confirmation shall be conclusive 
evidence of receipt. 

 6.4 Payments Due Buyer.  Buyer shall invoice Seller for any Delay Damages owed 
pursuant to Annex A in accordance with the process set forth in Section 6.1. Seller shall deduct 
any payments due to Buyer in accordance with Section 6.2 from the Monthly Invoice for the 
Month in which such amount becomes due to Buyer. In the event that, for any Month, amounts 
due to Buyer exceed amounts due to Seller for such Month, Seller shall deduct any such excess 
from the Monthly Invoice for the following Month(s); provided, however, that if Seller has not 
paid all amounts due Buyer within six (6) Months from the Month in which such amounts 
became due, Seller shall remit payment to Buyer for any remaining amount within ten (10) Days 
after delivery of the Monthly Invoice in the seventh (7th) Month. 

 6.5 Records; Auditing. 

(a) Maintenance of Records. Each Party shall maintain complete and accurate 
records as may be necessary for the purpose of ascertaining the accuracy of all relevant data, 
estimates or statements of charges submitted hereunder until the later of (i) a period of at least 
two (2) years after the date the Monthly Invoice was received by Buyer, or (ii) if there is a 
dispute relating to a Monthly Invoice, the date that is two (2) years after the date on which such 
dispute is resolved. 
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(b) Audit Rights. Each Party, upon thirty (30) Days written notice to the other 
Party, at its sole expense, has the right to have its duly authorized representatives examine the 
records of the other Party during regular business hours to the extent reasonably necessary to 
verify the accuracy of any statement, charge or computation made pursuant to this Agreement. 
Each Party shall have two (2) years after the date on which a Monthly Invoice is received to 
audit that Monthly Invoice. Audit rights under this Agreement shall be subject to a receiving 
Party's obligations of confidentiality with respect to third parties. Each Party shall use 
commercially reasonable efforts to address or comply with such confidentiality obligations to 
enable each Party to exercise its audit rights under this Agreement, including the redaction of 
certain information to the extent that such redaction will not affect the receiving Party's audit 
rights. 

6.6 Billing Disputes.  In the event of a billing dispute, the disputing Party shall note 
the disputed amount but shall pay the entire amount on or before the due date; provided, however, 
that such payment shall not be deemed to waive the disputing Party's right to dispute such amount 
in the future. All billing disputes shall be resolved in accordance with Section 13.1. Upon 
resolution of the billing dispute, the Party owing any amounts shall pay the amount owed within 
five (5) Business Days of the date of such resolution, plus interest calculated on the amount owed 
at the Interest Rate. If a potential billing error is discovered after any Monthly Invoice or other 
invoice has been paid, either Party will notify the other Party of the billing dispute as soon as 
reasonably possible, but in any event within two (2) years following the receipt of such Monthly 
Invoice or other invoice. Any Monthly Invoice or other invoice that has not been disputed within 
such two (2) year period will be conclusive, final and no longer subject to adjustment. If either 
Party overpays any Monthly Invoice or other invoice through inadvertent errors or as a result of a 
dispute, the overpayment will be returned by the owing Party upon determination of the correct 
amount with interest determined at the Interest Rate. If Seller underbills Buyer, Seller may adjust 
the error by adding the underbilled amount to a subsequent invoice and such amount will become 
due and owing within the time allowed by Section 6.1. 

6.7 Interest on Unpaid Amounts. If a Party fails to pay the full amount due on or 
before the close of business on the due date, the owing Party shall pay interest on the unpaid 
amount at the Interest Rate, which shall be added to the next Monthly Invoice. If a due date 
occurs on a Day that is not a Business Day, interest shall begin to accrue on the next succeeding 
Business Day. 

ARTICLE VII 
CREDIT; FINANCING 

7.1 Credit. The credit and security rights and obligations of the Parties are set forth in 
Amex B, which is specifically incorporated herein. 

7.2 Financing Liens. 

(a) Assignment as Security to Project Lender. Seller, without the approval of 
Buyer, may grant a security interest in its rights and obligations under this Agreement to any 
Project Lender as security for any loan made to Seller. Promptly after granting such security 
interest, Seller shall notify Buyer in writing of the name, address, and telephone and facsimile 
numbers of any Project Lender to which Seller's interest under this Agreement has been 
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encumbered. Such notice shall include the names of the Project Lenders to whom all written and 
telephonic communications may be addressed. After giving Buyer such initial notice, Seller shall 
promptly give Buyer notice of any change in the information provided in the initial notice or any 
revised notice. 
 
                       (b) If Seller encumbers its interest under this Agreement as permitted by this 
Section 7.2, the following provisions shall apply: 

(i) Upon notice to Buyer, Project Lender shall have the right, but not 
the obligation, to perform any act required to be performed by Seller under 
this Agreement to prevent or cure a default by Seller in accordance with 
Section 8.10, and such act performed by Project Lender shall be as 
effective to prevent or cure a default as if done by Seller. 

(ii) Upon the receipt of a written request from Seller or any Project 
Lender, Buyer shall, and shall use good faith efforts to cause any Buyer's 
Lender to execute or arrange for the delivery of such certificates, consents, 
opinions, and other documents as may be reasonably necessary for Seller 
to consummate any financing or refinancing and will enter into reasonable 
agreements with such Project Lender that provide that Buyer and Buyer's 
Lender recognize the rights of such Project Lender upon foreclosure of 
Project Lender's security interest and such other provisions as may be 
reasonably requested by any such Project Lender, provided, however that 
any such agreement shall not constitute a modification hereof unless 
Buyer otherwise agrees in its sole discretion. 

(iii) Buyer agrees that no Project Lender shall be obligated to perform 
any obligation or be deemed to incur any liability or obligation provided 
in this Agreement on the part of Seller or shall have any obligation or 
liability to Buyer with respect to this Agreement except to the extent any 
Project Lender has assumed the obligations of Seller hereunder pursuant 
to this Section 7.2; provided that Buyer shall nevertheless be entitled to 
exercise all of its rights hereunder in the event that Seller or Project 
Lender fails to perform Seller's obligations under this Agreement. 

 7.3 Cooperation with Institutional Investor. If any Person proposes to make an 
investment in Seller or any of Seller's Affiliates or any successor or permitted assignee of Seller 
or any of Seller's Affiliates and, as a result of such investment such Person would become an 
Institutional Investor, upon receipt of a written request from Seller or any such Person, Buyer 
shall execute, or arrange for the delivery of, such certificates, opinions and other documents at 
Seller's sole cost and expense as may be reasonably necessary in order for Seller to consummate 
the investment by such Person in Seller or any of Seller's Affiliates or any successor or permitted 
assignee of Seller or any of Seller's Affiliates. 

ARTICLE VIII 
EVENTS OF DEFAULT; REMEDIES 
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 8.1 Seller's Events of Default. An "Event of Default" shall mean, with respect to 
Seller, the occurrence of any of the following: 
 

(a) Seller files a petition for voluntary bankruptcy or insolvency or for 
reorganization or arrangement under the bankruptcy laws of the United States or under any 
insolvency act of any state, or Seller voluntarily takes advantage of any such law or act by 
answer or otherwise; 

(b) Seller's actual fraud or willful misconduct in connection with this 
Agreement; 

(c) The failure by Seller to make a payment when due under this Agreement 
(net of outstanding damages and any other rights of offset that Seller may have pursuant to this 
Agreement) and such failure is not remedied within ten (10) Days after written notice from 
Buyer; 

(d) In the case of a breach by Seller of a material obligation of Seller under 
Annex B (Credit Annex), Seller's failure to remedy such breach within twenty (20) Days after 
written notice from Buyer; 

(e) Seller or Qualified Guarantor (on behalf of Seller) or Seller’s Guarantor 
(as defined in Annex B) fails to perform any material covenant or obligation set forth in this 
Agreement (except to the extent addressed elsewhere in this Agreement, for which the provisions 
of those sections shall govern) and such failure is not remedied within twenty (20) Days after 
written notice from Buyer; provided that in the case of a default that is not reasonably capable of 
being cured within the twenty (20) Day cure period, Seller shall have additional time to cure the 
default if it commences to cure the default within such forty (40) Day cure period, it diligently 
pursues such cure and such default is capable of being cured by Seller and is in fact cured within 
no more than sixty (60) Days after receiving such notice; 

(f) Seller assigns this Agreement or any of its rights hereunder (except as 
may be permitted under Section 7.2 or Section 17.1) and fails to remedy such assignment within 
ten (10) Days; 

(g) Any representation or warranty made by Seller herein is false or 
misleading in any material respect when made, or ceases to remain true, and Seller has not 
remedied such failure within ten (10) Days after written notice from Buyer; 

(h) In the case of bankruptcy or any proceeding under any other insolvency 
law filed against Seller that could materially impact Seller's ability to perform its obligations 
hereunder, Seller's failure to have such proceeding dismissed or stayed within one hundred 
ninety-five (195) Days. 

8.2 Buyer's Events of Default. An "Event of Default" shall mean, with respect to 
Buyer, the occurrence of any of the following: 
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(a) Buyer files a petition for voluntary bankruptcy or insolvency or for 
reorganization or arrangement under the bankruptcy laws of the United States or under any 
insolvency act of any state, or Buyer voluntarily takes advantage of any such law or act by 
answer or otherwise 

(b) Buyer's actual fraud or willful misconduct in connection with this 
Agreement; 

(c) The failure by Buyer to make a payment when due under this Agreement 
(net of outstanding damages and any other rights of offset that Buyer may have pursuant to this 
Agreement) and such failure is not remedied within ten (10) Days after written notice from 
Seller; 

(d) In the case of a breach by Buyer of a material obligation of Buyer under 
Annex B (Credit Annex), Buyer's failure to remedy such breach within twenty (60) Days after 
written notice from Seller; 

(e) Buyer, or Qualified Guarantor (on behalf of Buyer) fails to perform any 
material covenant or obligation set forth in this Agreement (except to the extent addressed 
elsewhere in this Agreement, for which the provisions of those sections shall govern) and such 
failure is not remedied within twenty (20) Days after written notice from Buyer; provided that in 
the case of a default that is not reasonably capable of being cured within the twenty (20) Day 
cure period, Buyer shall have additional time to cure the default if it commences to cure the 
default within such forty (40) Day cure period, it diligently pursues such cure and such default is 
capable of being cured by Buyer and is in fact cured within no more than sixty (60) Days after 
receiving such notice; 

(f) Buyer assigns this Agreement or any of its rights hereunder (except as may 
be permitted under Section 17.1) and fails to remedy such assignment within ten (10) Days; 

(g) Any representation or warranty made by Buyer herein is false or 
misleading in any material respect when made, or ceases to remain true, and Buyer has not 
remedied such failure within ten (10) Days after written notice from Seller; 

(h) In the case of bankruptcy or any proceeding under any other insolvency 
law filed against Buyer that could materially impact Buyer's ability to perform its obligations 
hereunder, Buyer's failure to have such proceeding dismissed or stayed within one hundred 
ninety-five (195) Days. 

8.3 Remedies for an Event of Default. 

(a) Subject to Article IX, upon the occurrence and notice to Buyer of an Event 
of Default of Buyer, Seller shall have the right (but not the obligation) to: 

 (i) suspend performance of its obligations under this Agreement 
(except for the payment of amounts due and owing prior to the occurrence of the Event of 
Default of Buyer); and/or 
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  (ii) call on and draw down upon the Credit Support provided by Buyer 
to satisfy any and all payments due and amounts otherwise owing under this Agreement; 
and/or 

  (iii)     sell to a third Person, free and clear of any claims by Buyer, all 
Metered Output and Other Project Attributes for such period during which Seller suspends 
performance hereunder; and/or 

 (iv) receive from Buyer direct damages incurred by Seller in 
connection with such Event of Default (including during any applicable 
cure period, whether or not Seller has elected to suspend performance 
during such cure period). Subject to Article IX, the Parties agree that the 
damages recoverable hereunder on account of an Event of Default include 
Seller's Cost to Cover; and/or 

 (v) to the extent applicable and subject to Termination Payment 
Section 8.5, recover damages or require specific performance of Buyer’s 
obligations under Section 2.6. 

(b) Subject to Article IX, upon the occurrence and notice to Seller of an Event 
of Default of Seller, Buyer shall have the right (but not the obligation) to: 

(i) suspend performance of its obligations under this Agreement 
(except for the payment of amounts due and owing prior to the occurrence 
of the Event of Default of Seller); and/or 

(ii) call on and draw down upon the Credit Support provided by Seller 
to satisfy any and all payments due and amounts otherwise owing under 
this Agreement; and/or 

(iii) receive from Seller direct damages incurred by Buyer in 
connection with such Event of Default (including during any applicable 
cure period, whether or not Buyer has elected to suspend performance 
during such cure period). Subject to Article IX, the Parties agree that the 
damages recoverable hereunder on account of an Event of Default include 
Buyer's Cost to Cover; and/or 

(iv)  to the extent applicable and subject to Termination Payment 
Section 8.5, recover damages or require specific performance of Seller’s 
obligations under Section 2.6. 

8.4 Termination for an Event of Default. If an Event of Default has occurred and is 
not cured within the applicable cure period, if any, the Non-Defaulting Party shall have the right, 
at any time when such Event of Default is continuing, and in addition to the remedies set forth in 
Section 8.3(a) or (b), respectively, to (a) designate by notice to the Defaulting Party a Day, no 
earlier than the Day such notice becomes effective and no later than twenty (20) Days after the 
Day such notice becomes effective, on which this Agreement shall terminate (the "Early 
Termination Date"); (b) recover in connection with such termination a Termination Payment, 
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and (c) subject to the express limitations set forth in Section 8.7 and Article IX, pursue any other 
right or remedy available under this Agreement or Applicable Law subject to the express 
limitations on remedies set forth in this Agreement. For the avoidance of doubt, the Non-
Defaulting Party shall not receive Buyer's Cost to Cover or Seller's Cost to Cover, as the case 
may be, for any period covered by the Termination Payment. 
 
 8.5 Termination Payment. Upon termination of this Agreement as a result of an Event 
of Default, the Non-Defaulting Party shall calculate an amount (the "Termination Payment") as 
set forth below.  If the Termination Payment is a positive amount, the Defaulting Party shall pay 
the Termination Payment to the Non-Defaulting Party. If the Termination Payment is a negative 
amount, the amount of the Termination Payment shall be deemed to be zero and no payment 
shall be made to either Party.  In the event of termination of this Agreement due to a Seller 
Event of Default, Seller shall either pay Buyer two hundred seventy-four thousand Dollars 
($274,000.00) as reimbursement for the Adjacent Property, or convey to Buyer the Adjacent 
Property (either alternative to be chosen by Seller in its sole discretion).   
  

(a) Methodology of Termination Payment Calculation for a Seller Event of 
Default Occurring Prior to the End of the Tenth (10th) anniversary of the Commercial 
Operation Date.  If a Seller Event of Default occurs prior to Buyer’s exercise of the 
Purchase Option under Section 2.6 prior to the end of the tenth (10th) anniversary of the 
Commercial Operation Date, and Buyer elects to terminate this Agreement, then Buyer 
shall determine the positive value of the Termination Payment, if any, by taking the 
following steps.  
 
Step One:  For the period of time from the Early Termination Date until the end of the 
tenth (10th) anniversary of the Commercial Operation Date, Buyer shall calculate a 
Market Value component in accordance with Section 8.5(e)(ii) and add to that Market 
Value any costs incurred by Buyer as a result of the termination of this 
Agreement and any unpaid amounts owing under this Agreement from Seller to Buyer 
which arose prior to the Early Termination Date and subtract from that amount any 
unpaid amounts owing under this Agreement from Buyer to Seller and any amounts that 
the Buyer is able to recover pursuant to mitigation under Section 8.8 (“Stub Period Value 
Component”).   
 
 Step Two:  For the period of time from the end of the tenth (10th) anniversary of the 
Commercial Operation Date until the end of the term of this Agreement, Buyer shall 
determine a value component (“Balance of Term Value Component”)  that is equal to the 
greater of either (i) the Market Value for that period of time calculated in accordance 
with the methodology used in Step One above, or (ii) the discounted (using a rate of six 
percent (6%)) net present value as of the Early Termination Date of what the projected 
fair market value of the Project would have been on the end of the tenth (10th) 
anniversary of the Commercial Operation Date, by a mutually agreed upon neutral third 
party expert using commercially reasonable methodology acceptable to the Parties for 
such value determination minus $50,000,000.00, the purchase price under the Purchase 
Option set forth in Section 2.6. If the Parties are unable to reach mutual agreement upon 
a neutral third party expert, then both Parties shall select their own experts in their sole 
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discretion, which two experts shall decide on a third neutral third party expert to 
determine the valuation set forth herein. 
 
Step Three:  Buyer shall compute the sum of the Stub Period Value Component and the 
Balance of Term Value Component and if the resultant number is a positive number, that 
shall be the amount of the Termination Payment owed by Seller to Buyer for a Seller 
Event of Default occurring in these circumstances.    
 

(b) Methodology of Termination Payment Calculation for a Seller Event of 
Default Occurring After the End of the Tenth (10th) anniversary of the Commercial 
Operation Date.  If a Seller Event of Default occurs after the deadline for Buyer’s 
exercise of the Option under Section 2.6 after the end of the tenth (10th) anniversary of 
the Commercial Operation Date and Buyer did not exercise the Purchase Option, Buyer 
shall calculate the positive value of the Termination Payment, if any, by determining the 
Market Value in accordance with Section 8.5(e)(ii) and add to that Market Value any 
costs incurred by Buyer as a result of the termination of this Agreement and any unpaid 
amounts owing under this Agreement from Seller to Buyer which arose prior to the Early 
Termination Date and subtract from that amount any unpaid amounts owing under this 
Agreement from Buyer to Seller and any amounts that the Buyer is able to recover 
pursuant to mitigation under Section 8.8. If the resultant number is a positive 
number, that amount shall be the amount of the Termination Payment owed by Seller to 
Buyer for a Seller Event of Default occurring in these circumstances.    

 
(c) Methodology of Termination Payment Calculation for a Buyer Event of 

Default Occurring at Any Time During the Term of this Agreement. If a  Buyer Event of 
Default occurs at any time during the Term of this Agreement and Seller elects to 
terminate this Agreement, then Seller shall determine the positive value of the 
Termination Payment, if any, by determining the Market Value in accordance with 
Section 8.5(e)(i) and add to that Market Value  any costs incurred by Seller as a result of 
the termination of this Agreement  and  any unpaid amounts owing under this Agreement 
from Buyer to Seller which arose prior to the Early Termination Date and subtract from 
that amount  any unpaid amounts owing under this Agreement from Seller to Buyer 
 amounts that the Seller is able to recover pursuant to mitigation under Section 8.8.   If 
the resultant number is a positive number, that amount shall be the amount of the 
Termination Payment owed by Buyer to Seller for a Buyer Event of Default occurring in 
these circumstances.    
 

(d) Remedy for a Seller Event of Default Occurring as the Result of a Breach 
of Seller’s Obligation under Section 2.6 of This Agreement.  If Seller breaches its 
obligation to sell and convey title to the Project to Buyer in accordance with Section 2.6 
and Annex F, then Buyer shall have the right to cause Seller to convey the Project to 
Buyer, upon payment to Seller of the fifty million Dollar ($50,000,000) price for the 
Project as set forth in the APA and in accordance with an order of Specific Performance.  
Seller hereby consents in advance by these words in this Agreement to Buyer’s right to 
obtain an Order of Specific Performance and to convey title to Buyer of the Project in 
accordance with the APA. In the event Buyer is unable to obtain an order of Specific 
Performance, Buyer shall be entitled to recover damages equal to the fair market value of 
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the Project calculated as of the Termination Date by a mutually agreed upon neutral third 
party expert using commercially reasonable methodology acceptable to the Parties for 
such value determination minus $50,000,000.00, the purchase price under the Purchase 
Option set forth in Section 2.6. If the Parties are unable to reach mutual agreement upon 
a neutral third party expert, then both Parties shall select their own experts in their sole 
discretion, which two experts shall decide on a third neutral third party expert to 
determine the valuation set forth herein. 

 

(e) “Market Value" means: 

(i) where Seller is the Non-Defaulting Party, the discounted net 
present value, using a discount rate of six percent (6%), of the product of: 

(A) the excess, if any, of (1) the Monthly average of the 
Aggregate Contract Price for the number of Months remaining in 
the applicable period, minus (2) the Monthly average of the fair 
market price of electrical energy and environmental attributes (of 
the type sold under this Agreement), and capacity attributes (of the 
type sold under this Agreement), whether sold separately or 
bundled as a package, plus the PTC Compensation Amount 
associated with such electrical energy (if applicable), for the 
number of Months in the applicable period, determined in a 
commercially reasonable manner by the Non-Defaulting Party, 
taking into account, among other valuations, a reasonable number 
of quotations from leading dealers in energy contracts, 
environmental attributes, settlement prices on established, actively 
traded power exchanges and other bona fide third party offers, and 
other relevant market information, and 

(B) the Average Deemed Generated Energy for the number of 
Months in the applicable period. 

 (ii) where Buyer is the Non-Defaulting Party, the discounted net 
present value, using a discount rate of six percent (6%), of the product of: 

(A) the excess, if any, of (1) the Monthly average of the fair 
market price of electrical energy, environmental attributes (of the 
type sold under this Agreement), and capacity attributes (of the 
type sold under this Agreement, whether sold separately or 
bundled as a package, for the number of Months in the applicable 
period, determined in a commercially reasonable manner by the 
Non-Defaulting Party, taking into account, among other valuations, 
a reasonable number of quotations from leading dealers in energy 
contracts, environmental attributes, settlement prices on established, 
actively traded power exchanges and other bona fide third party 
offers, and other relevant market information, minus (2) the 
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Aggregate Contract Price for the number of Months in the 
applicable period, and 

(B) the Average Deemed Generated Energy for the number of 
Months in the applicable period. 

(iii)  For purposes of this Section 8.5, 

(A) If the market price cannot be reasonably calculated in 
clause (i)(A)(2) or clause (ii)(A)(1) above for the entire period of 
the number of Months in the applicable period, the market prices 
that are determined by the Non-Defaulting Party shall be averaged, 
and such market price shall be used for purposes of calculating 
Market Value. 

8.6 Notice of Termination Payment. As soon as practicable after the designation of 
an Early Termination Date, the Non-Defaulting Party shall notify the Defaulting Party of the 
amount of the Termination Payment, if any, payable by the Defaulting Party to the Non-
Defaulting Party. The notice shall include a written statement setting forth in reasonable detail 
the calculation of such amount, together with reasonable supporting documentation. If such 
statement shows a Termination Payment due by the Defaulting Party, the Defaulting Party shall 
pay the Termination Payment to the Non-Defaulting Party within thirty (30) Days after receipt of 
such notice. If the Defaulting Party disputes the correctness of the notice or statement from the 
Non-Defaulting Party, the provisions of Article XIII shall apply; provided, that it shall be a 
condition of disputing the amount of the Termination Payment that the Defaulting Party post 
Credit Support in the full amount thereof (or the disputed amount if it has paid the undisputed 
amount to the Non-Defaulting Party) if it has not already done so and that such Credit Support 
remain in effect pursuant to the provisions of Annex B until such dispute is finally resolved and 
the Non-Defaulting Party has received full payment. The Parties' obligations under this 
Agreement shall remain in effect after termination of this Agreement for purposes of complying 
with all of the provisions of this Section 8.6. If notice has not been received by the date that is 
sixty (60) Days following the last Day of any applicable cure period, the Event of Default is 
deemed to have been waived by the Non-Defaulting Party and no further damages shall accrue 
with respect to such Event of Default. 

 8.7 Other Remedies. The termination of this Agreement shall not relieve either Party 
of any unfulfilled obligation or undischarged liability of such Party as of the Early Termination 
Date, including any damages incurred by either Party as a result of any breach of or Event of 
Default under this Agreement prior to the Early Termination Date; provided, that the 
Termination Payment determined as set forth herein, and any remedy and damages resulting 
from Buyer’s or Seller’s failure to comply with their respective obligations under Section 2.6, 
shall be the Parties' sole and exclusive remedy under this Agreement for termination. Upon or at 
any time after the occurrence and during the continuation of an Event of Default or an Early 
Termination Date affecting a Defaulting Party, the Non-Defaulting Party may exercise any of the 
rights and remedies with respect to Credit Support, including any ancillary rights and remedies 
under Applicable Law then in effect. The Non-Defaulting Party shall apply the proceeds of the 
Credit Support realized upon the exercise of any such rights or remedies to reduce the Defaulting 
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Party's obligations under this Agreement, subject to the Non-Defaulting Party's obligation to 
return any surplus proceeds remaining after such obligations are satisfied in full. 

8.8   Duty/Right to Mitigate. 

(a) Each Party agrees that it has a duty to mitigate damages, and that it shall 
use commercially reasonable efforts to minimize any damages it may incur as a result of the 
other Party's performance or non-performance of this Agreement, including taking such 
mitigation into account pursuant to Section 8.5(a)(v); provided, that in no event shall the 
mitigating Party be required to pay any amounts to the nonperforming Party in connection with 
such mitigation. The Parties shall exercise commercially reasonable efforts when purchasing or 
selling, as the case may be, electrical energy, environmental attributes, or capacity attributes in 
order to mitigate damages pursuant to this Section 8.8. 

(b) Seller shall be entitled to reduce the amount of monetary damages payable 
by Seller pursuant to Sections 8.3 and 8.5 as and to the extent Seller provides Buyer with 
Replacement Power (which shall include environmental attributes, and capacity attributes to 
replace the Other Project Attributes that would have been available if the obligation to provide 
Metered Output under the terms of this Agreement had been met) in substitution for any 
monetary damages that would otherwise have been due; provided that such Replacement Power 
is equal in value to the Metered Output required under this Agreement as determined by Buyer in 
its sole discretion. 

 8.9 Remedies Cumulative. Subject to the express limitations set forth in Section 8.7 
and Article IX, each right or remedy of the Parties provided for in this Agreement shall be 
cumulative of and shall be in addition to every other right or remedy provided for in this 
Agreement, and the exercise, or the beginning of the exercise, by a Party of any one or more of the 
rights or remedies provided for herein shall not preclude the simultaneous or later exercise by such 
Party of any or all other rights or remedies provided for herein. 
 
              8.10   Cure Rights of Project Lender and Institutional Investor.  Upon Buyer’s receipt of 
notice of a Project Lender or Institutional Investor succeeding to the rights of the Seller, Buyer 
shall provide notice of the occurrence of any Event of Default described in Section 8.1 hereof to 
any Project Lender or Institutional Investor, and Buyer will accept a cure performed by any 
Project Lender or Institutional Investor and will negotiate in good faith with any Project Lender or 
Institutional Investor as to the cure period(s) that will be allowed for any Project Lender or 
Institutional Investor to cure any Seller Event of Default hereunder. Buyer will accept a cure 
performed by any Project Lender or Institutional Investor so long as the cure is accomplished 
within the applicable cure period so agreed to between Buyer and any Project Lender or 
Institutional Investor. Notwithstanding any such action by any Project Lender or Institutional 
Investor, Seller shall not be released and discharged from and shall remain liable for any and all 
obligations to Buyer arising or accruing hereunder. 

 
  8.11    Termination Events. This Agreement may be terminated prior to the expiration of 
the Term, upon thirty (30) Days notice of termination by the appropriate Party, in the following 
circumstances: 
 
  (a)  By Buyer or Seller upon the occurrence of any Event of Default pursuant 
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to Section 8.4; 
 
  (b) By Buyer or Seller pursuant to Section 10.3;  

 
(c) By Buyer or Seller pursuant to Section 17.18;  

 
(d) By Buyer or Seller pursuant to Annex A;  

 
(e) By Buyer or Seller pursuant to Section 3.3.    

 
 8.12  Effect of Termination of this Agreement. Upon termination of this Agreement, the 
provisions of this Agreement shall remain in effect only to the extent necessary (a) to provide for 
final billings and adjustments related to the period before termination with respect to Metered 
Output and associated Other Project Attributes made available before the termination date and 
(b) payment of any money due and owing any Party pursuant to this Agreement; provided, 
however, that such termination shall not affect or excuse the performance of any Party under any 
provision of this Agreement that by its terms survives any such termination. 

ARTICLE IX  
LIMITATIONS 

 9.1 Limitation on Damages/Liquidated Damages. Notwithstanding anything to the 
contrary in this Agreement, Seller's aggregate liability for a failure of (a) Seller to construct the 
Project, (b) the Project to achieve Commercial Operation by the Expected Commercial Operation 
Date; (c) the Project to achieve Commercial Operation at any specific Project Installed Capacity 
or the Expected Project Installed Capacity by the applicable dates set forth in Annex A; or (d) the 
Project to achieve or Seller to declare Commercial Operation at any level of Project Installed 
Capacity, shall be limited to Delay Damages which, as set forth in Annex A, shall not exceed 
one million, two hundred thousand, and fifteen Dollars ($1,215,000). 

 9.2 Waiver and Exclusion of Other Damages. 

THE PARTIES CONFIRM THAT THE EXPRESS REMEDIES AND MEASURES OF 
DAMAGES PROVIDED IN THIS AGREEMENT SATISFY THE ESSENTIAL PURPOSES 
HEREOF. ALL LIMITATIONS OF LIABILITY CONTAINED IN THIS AGREEMENT, 
INCLUDING THOSE PERTAINING TO SELLER'S OVERALL LIMITATION OF 
LIABILITY AND THE WAIVER OF CONSEQUENTIAL DAMAGES, SHALL APPLY 
EVEN IF THE REMEDIES FOR BREACH OF WARRANTY PROVIDED IN THIS 
AGREEMENT ARE DEEMED TO "FAIL OF THEIR ESSENTIAL PURPOSE" OR ARE 
OTHERWISE HELD TO BE INVALID OR UNENFORCEABLE. 

FOR BREACH OF ANY PROVISION FOR WHICH AN EXPRESS AND EXCLUSIVE 
REMEDY OR MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, THE 
OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH PROVISION, 
AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. 
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IF NO REMEDY OR MEASURE OF DAMAGES IS EXPRESSLY PROVIDED HEREIN, 
THE OBLIGOR'S LIABILITY SHALL BE LIMITED TO DIRECT DAMAGES ONLY. 
SUBJECT TO ARTICLE XII, NEITHER PARTY SHALL BE LIABLE TO THE OTHER 
PARTY FOR CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, BY 
STATUTE, IN TORT OR CONTRACT. 

TO THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, INCLUDING UNDER SECTIONS 4.4, 8.5 AND AS PROVIDED IN 
ANNEX A, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE DIFFICULT 
OR IMPOSSIBLE TO DETERMINE, THAT OTHERWISE OBTAINING AN ADEQUATE 
REMEDY IS INCONVENIENT, AND THAT THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE ANTICIPATED HARM OR 
LOSS. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS HEREIN 
IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE WITHOUT 
REGARD TO THE CAUSE OR CAUSES RELATED THERETO, INCLUDING THE 
NEGLIGENCE OF ANY PARTY, WHETHER SUCH NEGLIGENCE BE SOLE, JOINT OR 
CONCURRENT, OR ACTIVE OR PASSIVE. THE PARTIES HEREBY WAIVE ANY 
RIGHT TO CONTEST SUCH PAYMENTS AS AN UNREASONABLE PENALTY. 

THE PARTIES ACKNOWLEDGE AND AGREE THAT MONEY DAMAGES AND THE 
EXPRESS REMEDIES PROVIDED FOR HEREIN ARE AN ADEQUATE REMEDY FOR 
THE BREACH BY THE OTHER OF THE TERMS OF THIS AGREEMENT, AND EACH 
PARTY WAIVES ANY RIGHT IT MAY HAVE TO SPECIFIC PERFORMANCE WITH 
RESPECT TO ANY OBLIGATION OF THE OTHER PARTY UNDER THIS AGREEMENT. 

ARTICLE X 
FORCE MAJEURE EVENT 

10.1 Definition.  

(a) "Force Majeure Event" means any act or event that delays or prevents a 
Party from performing its obligations under this Agreement, except for obligations under Annex 
A, Section 2, which (a) despite the exercise of reasonable efforts, cannot be avoided by and is 
beyond the reasonable control of and without the fault or negligence of the Party relying thereon. 

(b) Without limiting the generality of the foregoing, so long as the above 
conditions are met, Force Majeure Events may include without limitation: acts of God; actions of 
the elements such as extreme heavy rains, floods, earthquakes, hurricanes, tornadoes, lightning, 
extreme ice storms, landslides, mudslides, high winds of sufficient strength or duration to 
materially damage the Project or significantly impair its operation for a period of time longer than 
normally encountered by wind energy facilities under comparable circumstances; reasonably 
undiscoverable subsurface or other site conditions (including environmental contamination, 
archaeological or other protected cultural resources, and endangered species or protected 
habitats); explosion; fire; epidemic; sabotage; terrorism; transportation delays; unavailability of 
materials; full or partial reduction in the electric output of the Project caused by defective 
equipment or equipment failure due to equipment design defects or serial defects, equipment 
manufacturing defects or any other cause other than Seller's failure to comply with Good Utility 
Practice; an act of public enemy; war; blockade; civil insurrection; riot; civil disturbance or strike 
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or other labor difficulty caused or suffered by a Party or any third Person beyond the reasonable 
control of such Party or its Affiliates (even if such difficulties could be resolved by conceding to 
the demands of a labor group); or any restraint or restriction imposed by Applicable Law or any 
directive from a Governmental Authority, which by exercise of due diligence and in compliance 
with Applicable Law a Party could not reasonably have been expected to avoid and to the extent 
which, by exercise of due diligence and in compliance with Applicable Law, has been unable to 
overcome (so long as the affected Party has not applied for or assisted such act by a 
Governmental Authority).  

(c) Notwithstanding the foregoing, the term "Force Majeure Event" does not 
include (i) economic conditions that render a Party's performance of this Agreement at the 
Aggregate Contract Price unprofitable or otherwise uneconomic (including Buyer's ability to 
buy Metered Output or Other Project Attributes at a lower price, or Seller's ability to sell 
Metered Output or Other Project Attributes at a higher price, than the Aggregate Contract 
Price), or (ii) inability of a Party to make payment when due under this Agreement, unless the 
cause of such inability is an event that would otherwise constitute a Force Majeure Event as 
described above. 
 

10.2  Force Majeure Occurrence and Notice. To the extent any Party is prevented by a 
Force Majeure Event from carrying out, in whole or in part, its obligations under this Agreement 
or from complying with, in whole or in part, conditions under this Agreement, and such Party (the 
"Claiming Party") gives notice and details of the Force Majeure Event to the other Party as soon 
as practicable, then, unless otherwise specified by the terms of this Agreement, the Claiming 
Party shall be excused from the performance of its obligations and complying with such 
conditions with respect to such transaction during the period that the Force Majeure Event 
prevents performance by that Party. In addition, any completion milestones or deadlines or time 
periods by which performance is due, including the achievement of Commercial Operation, shall 
be extended for a period of time equal to the time period of such suspension. The Claiming Party 
shall use commercially reasonable efforts to remedy the Force Majeure Event with all reasonable 
dispatch. The suspension of performance and compliance with such conditions due to the Force 
Majeure Event shall be of no longer duration and no greater scope than is required by the Force 
Majeure Event. The Claiming Party shall promptly notify the non-Claiming Party when it is able 
to resume performance of its obligations and compliance with such conditions under this 
Agreement, if it is able to do so. Until the non-Claiming Party is so notified, it shall not be 
required to perform or resume performance of its obligations to the Claiming Party corresponding 
to the obligations of the Claiming Party excused by a Force Majeure Event. No Party shall be 
relieved by operation of this Article X of any liability for breach of any obligations that were to be 
performed or that accrued prior to the Force Majeure Event. If deliveries of Metered Output, or 
Other Project Attributes are prevented in whole or in part by a Force Majeure Event, the 
deliveries in question shall not be made up and the Term shall not be extended to permit any 
makeup or offset of the lost deliveries. 

 
 10.3  Force Majeure Termination. 

(a) Either Party may terminate this Agreement, without liability to the other 
Party, by giving written notice of such termination to the other Party, if a single Force Majeure 
Event occurs and prevents a Party from making available, on the part of Seller, or taking, on the 
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part of Buyer, all of the Metered Output or Other Project Attributes, seventy-five percent (75%) 
of the Turbines, or its other material obligations or conditions under this Agreement for a period 
of at least twenty four (24) consecutive Months, provided, that if the Claiming Party is the Party 
electing to terminate this Agreement, the Claiming Party shall only be entitled to terminate this 
Agreement under this Section 10.3 if it has met its obligations under Section 10.2. Such 
termination shall be effective as of the first Day of the first Month after the expiration of such 
twenty four (24) Month period, or, if the expiration of such twenty four (24) Month period occurs 
on or after the twenty-fifth (25th) Day of the Month, the termination shall be effective as of the 
first Day of the second Month after the expiration of such twenty four (24) Month period. 

10.4   Obligations. No Party shall be relieved by operation of this Article X of any liability 
for breach of any obligations that were to be performed or that accrued prior to the Force Majeure 
Event. For the avoidance of doubt, in the event of a Force Majeure Event with respect to Buyer, 
Seller may sell all or a portion of the Metered Output or Other Project Attributes to any Person. 
Upon resumption of Buyer's ability to perform under this Agreement, Seller shall continue to be 
excused for failure to make available Metered Output and Other Project Attributes to Buyer to 
the extent resulting from Seller's obligations under third party contracts that Seller entered into as 
permitted under this Section 10.4, until such third party contracts are required to be terminated in 
accordance with the following: (i) if the estimated duration of the Force Majeure Event, as stated 
in the notice provided by Buyer pursuant to Section 10.2 (as may be updated from time to time), 
is less than one hundred eighty (180) Days, Seller shall use commercially reasonable efforts, but 
shall not be required, to terminate such sales prior to the end of the period stated in the notice (as 
updated from time to time) if the actual period of such Force Majeure Event ends prior to such 
date, and (ii) in the event that the estimated duration of such Force Majeure Event , as stated in 
the original notice provided by Buyer pursuant to Section 10.2, is greater than one hundred 
eighty (180) Days, Seller shall terminate such sales no later than the date that is thirty (30) Days 
after Buyer delivers notice to Seller that the period of such Force Majeure Event has ended; 
provided, however, that Seller shall use commercially reasonable efforts, but shall not be 
required, to terminate such sales on such lesser notice as Buyer may provide; provided, further, 
that notwithstanding anything to the contrary in this Agreement, Seller shall not be required to 
terminate such sales prior to the date that Buyer estimated as the date of the end of the period of 
the Force Majeure Event in its original notice specifying the estimate of the period of such Force 
Majeure Event. 

ARTICLE XI 
REPRESENTATIONS AND WARRANTIES 

11.1 Seller's Representations and Warranties. Seller represents and warrants as 
follows: 

(a) Seller is a limited liability company, duly organized, validly existing and 
in good standing under the laws of the State of Delaware, and is qualified to conduct business in 
each jurisdiction where the failure to so qualify would have a material adverse effect on the 
business or financial condition of Seller. 

(b) Seller has the power, authority, and requisite property interests to enter 
into and perform this Agreement and is not prohibited from entering into this Agreement or 
discharging and performing all covenants and obligations on its part to be performed under and 
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pursuant to this Agreement, except where such failure does not have a material adverse effect on 
Seller's performance under this Agreement. The execution, delivery and performance of this 
Agreement by Seller has been duly authorized by all necessary corporate action on the part of 
Seller and does not and will not require the consent of any trustee or holder of any indebtedness 
or other obligation of Seller or any other party to any other agreement with Seller. 

(c) No authorization, approval, order, license, permit, franchise or consent, 
and no registration, declaration or filing with any Governmental Authority is required on the 
part of Seller in connection with the execution, delivery and performance of this Agreement 
except those identified in Section 3.2. 

 
(d) The execution and delivery of this Agreement, consummation of the 

transactions contemplated herein, and fulfillment of and compliance by Seller with the 
provisions of this Agreement will not conflict with or constitute a breach of or a default under 
any Applicable Law presently in effect having applicability to Seller, the documents of 
formation of Seller or any outstanding trust indenture, deed of trust, mortgage, loan agreement or 
other evidence of indebtedness or any other agreement or instrument to which Seller is a party or 
by which any of its property is bound. 

(e) This Agreement has been duly executed and delivered by Seller. This 
Agreement is a legal, valid and binding obligation of Seller enforceable in accordance with its 
terms, except as limited by laws of general applicability limiting the enforcement of creditors' 
rights or by the exercise of judicial discretion in accordance with general principles of equity. 

(f) The representations contained in Annex D are true and accurate when 
made. 

11.2 Buyer's Representations and Warranties. Buyer represents and warrants as 
follows: 

(a) Buyer is a corporation, duly organized, validly existing and in good 
standing under the laws of the State of Vermont, and is qualified to conduct business in each 
jurisdiction where the failure to so qualify would have a material adverse effect on the business 
or financial condition of Buyer. 

(b) Buyer has the power and authority to enter into and perform this 
Agreement and is not prohibited from entering into this Agreement or discharging and 
performing all covenants and obligations on its part to be performed under and pursuant to this 
Agreement, except where such failure does not have a material adverse effect on Buyer's 
performance under this Agreement. The execution, delivery and performance of this Agreement 
by Buyer has been duly authorized by all necessary corporate action on the part of Buyer and 
does not and will not require the consent of any trustee or holder of any indebtedness or other 
obligation of Buyer or any other party to any other agreement with Buyer. 
 

(c) No authorization, approval, order, license, permit, franchise or consent, 
and no registration, declaration or filing with any Governmental Authority is required on the part 
of Buyer in connection with the execution, delivery and performance of this Agreement except 
those identified in Section 3.2. 
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(d) The execution and delivery of this Agreement, consummation of the 
transactions contemplated herein, and fulfillment of and compliance by Buyer with the 
provisions of this Agreement will not conflict with or constitute a breach of or a default under 
any Applicable Law presently in effect having applicability to Buyer, the documents of 
formation of Buyer or any outstanding trust indenture, deed of trust, mortgage, loan agreement or 
other evidence of indebtedness or any other agreement or instrument to which Buyer is a party or 
by which any of its property is bound. 

(e) This Agreement has been duly executed and delivered by Buyer. This 
Agreement is a legal, valid and binding obligation of Buyer enforceable in accordance with its 
terms, except as limited by laws of general applicability limiting the enforcement of creditors' 
rights or by the exercise of judicial discretion in accordance with general principles of equity. 

11.3 OTHER THAN THOSE REPRESENTATIONS AND WARRANTIES 
EXPRESSLY SET FORTH IN THE TERMS OF THIS AGREEMENT, THE PARTIES MAKE 
NO WARRANTIES AND GUARANTIES OF ANY KIND WHATSOEVER, EXPRESS, 
IMPLIED, ORAL, WRITTEN OR OTHERWISE, INCLUDING WARRANTIES OF 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, OR WARRANTIES 
ARISING BY CUSTOM, TRADE USAGE, PROMISE, EXAMPLE OR DESCRIPTION, ALL 
OF WHICH WARRANTIES AND GUARANTIES ARE EXPRESSLY DISCLAIMED AND 
WAIVED. 

ARTICLE XII 
INDEMNITY; INSURANCE 

12.1   Indemnification.  

(a) Subject to the provisions of Article IX, Seller and Buyer (each, an 
"Indemnifying Party") shall defend, save harmless and indemnify the other Party and its 
Affiliates, directors, officers, employees and agents (collectively, the "Indemnified Party") 
from and against all claims, demands, losses, liabilities and expenses, including reasonable 
attorneys' fees for injuries, including but not limited to personal injury, death or damage to real 
property and tangible personal property of or to the Indemnified Party or any third party 
(collectively, "Losses") to the extent arising out of, resulting from, or caused by the negligence 
or willful misconduct of the Indemnifying Party, its Affiliates, directors, officers, employees, or 
agents; provided, that the waiver of consequential damages set forth in the third paragraph of 
Section 9.2 shall not apply with respect to claims made by third parties. 

(b) Notwithstanding anything to the contrary in this Section 12.1, neither 
Party shall be entitled to be indemnified hereunder for its Losses to the extent caused by its own 
negligence or willful misconduct. 

12.2   Notice of Claims; Procedure. Each Party shall, with reasonable promptness after 
obtaining knowledge thereof, provide the other Party against whom a claim for indemnification is 
to be made under this Article XII with written notice of the proceedings, claims, demands or 
assessments that may be subject to indemnification, which notice shall include a statement of the 
basis of the claim for indemnification, including a summary of the facts or circumstances that 
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form the basis for the claim, a good faith estimate of the amount of Losses and copies of any 
pleadings or demands from the third party. A potential Indemnifying Party shall have thirty (30) 
Days after its receipt of the claim notice to notify the potential Indemnified Party in writing 
whether or not the potential Indemnifying Party agrees that the claim is subject to this Article 
XII and, if so, whether the Indemnifying Party elects to undertake, conduct and control, through 
counsel of its choosing and at its sole risk and expense, the settlement or defense of the claim. If 
within thirty (30) Days after its receipt of the claim notice, the Indemnifying Party notifies the 
Indemnified Party that it elects to undertake the settlement or defense of the claim, the 
Indemnified Party shall cooperate with the Indemnifying Party in connection therewith including 
by making available to the Indemnifying Party all relevant information and the testimony of 
employees and agents material to the defense of the claim. The Indemnifying Party shall 
reimburse the Indemnified Party for reasonable out-of-pocket costs incurred in connection with 
such cooperation. So long as the Indemnifying Party is contesting the claim in good faith and 
with diligence, the Indemnified Party shall not pay or settle the claim. Notwithstanding the 
foregoing, the Indemnified Party shall have the right to pay or settle any claim at any time 
without the consent of the Indemnifying Party, provided that in such event it waives any right to 
indemnification therefor by the Indemnifying Party. If the potential Indemnifying Party does not 
provide a responsive notice within the thirty (30) Day period set forth in this Section 12.2, the 
Indemnified Party shall thereafter have the right to contest, settle or compromise the claim at its 
exclusive discretion, and the Indemnifying Party will thereby waive any claim, defense or 
argument that the Indemnified Party's settlement or defense of such claim is in any respect 
inadequate or unreasonable. 

12.3   Survival; Limitations. The indemnity obligations and rights of the Parties set forth 
in this Article XII shall survive the termination of this Agreement for two (2) years after the 
effective date of termination of this Agreement. 

12.4  Insurance Proceeds. In the event that a Party is obligated to indemnify the other 
Party under this Article XII, the amount owing to the Indemnified Party will be the amount of the 
Indemnified Party's Loss net of any insurance proceeds received by the Indemnified Party 
following a reasonable effort by the Indemnified Party to obtain such insurance proceeds. 

ARTICLE XIII 
DISPUTE RESOLUTION 

13.1  Dispute Resolution.  

(a) Each of Seller or Buyer shall appoint a representative to coordinate with 
the other Party the implementation of this Agreement (each a "Representative" and collectively 
the "Representatives"). If any dispute arises with respect to any Party's performance hereunder, 
the Representatives shall meet to attempt to resolve such dispute, either in person or by telephone, 
within five (5) Business Days after the written request of either Representative. If the 
Representatives are unable to resolve such dispute within thirty (30) Days after their initial 
meeting (in person or by telephone), senior officers or executives of Buyer and senior officers or 
executives of Seller shall meet, either in person or by telephone, within ten (10) Business Days 
after either Representative provides written notice that the Representatives have been unable to 
resolve such dispute. If such senior officers or executives are unable to resolve such dispute 
within thirty (30) Days after their initial meeting (in person or by telephone), either Party may 
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refer the dispute to a court pursuant to Section 13.1(b), which shall be the sole legally binding 
forum available to the Parties for resolution of a dispute hereunder. 

(b) Each Party irrevocably submits to the jurisdiction and venue of any 
Vermont state or federal court in any dispute arising out of or relating to this Agreement, and 
hereby irrevocably agrees that all claims in respect of such dispute may be heard and 
determined in such Vermont state or federal court. Each Party hereby irrevocably waives, to the 
fullest extent it may effectively do so, the defense of an inconvenient forum to the maintenance 
of such proceeding. The Parties further agree, to the extent permitted by law, that any final and 
unappealable judgment against any of them in any proceeding contemplated above shall be 
conclusive and may be enforced in any other jurisdiction within or outside the United States by 
suit on the judgment, a certified copy of which shall be conclusive evidence of the fact and 
amount of such judgment. 

(c) EACH PARTY WAIVES, TO THE FULLEST EXTENT PERMITTED 
BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY JURY IN RESPECT 
OF ANY DISPUTE ARISING OUT OF OR RELATING TO THIS AGREEMENT. EACH 
PARTY CERTIFIES THAT IT HAS BEEN INDUCED TO ENTER INTO THIS 
AGREEMENT OR INSTRUMENT BY, AMONG OTHER THINGS, THE MUTUAL 
WAIVERS AND CERTIFICATIONS SET FORTH ABOVE IN THIS ARTICLE XIII. 

(d) Subject to Section 8.3(a)(i), while any dispute is pending, the Parties shall 
continue to perform their obligations under this Agreement notwithstanding such dispute. 

ARTICLE XIV 
TAXES; GOVERNMENTAL CHARGES 

14.1  Allocation of Taxes and Governmental Charges. Seller shall pay or cause to be paid 
all Taxes and Governmental Charges on or with respect to the Project or on or with respect to the 
sale and making available to Buyer of Metered Output and Other Project Attributes that are 
imposed on the making available of Metered Output and Other Project Attributes arising prior to 
the Metered Output Delivery Point or prior to the transfer of the Other Project Attributes pursuant 
to Sections 4.2(b) and (c). Buyer shall pay or cause to be paid all Taxes and Governmental Charges 
(other than any Taxes or Governmental Charges for which Seller is liable under this Section 14.1) 
on or with respect to the taking and purchase by Buyer of Metered Output and Other Project 
Attributes to Buyer that are imposed at and from the taking of Metered Output and Other Project 
Attributes by Buyer at the Metered Output Delivery Point or at and after the transfer of the Other 
Project Attributes pursuant to Sections 4.2(b) and (c). If a Party is required to remit or pay Taxes or 
Governmental Charges that are the other Party's responsibility hereunder, such Party shall 
promptly reimburse the other for such Taxes or Governmental Charges. Both Parties shall use 
reasonable efforts to administer this Agreement and implement the provisions in accordance with 
their intent to minimize Taxes and Governmental Charges. Nothing herein shall obligate or cause a 
Party to pay or be liable to pay any Tax or Governmental Charge for which it is exempt under 
Applicable Law. In the event any sale of Metered Output and Other Project Attributes hereunder 
is exempt from or not subject to any particular Tax or Governmental Charge, the affected Party 
shall provide the other Party with all necessary documentation within thirty (30) Days after the 
Effective Date to evidence such exemption or exclusion. If such Party does not provide such 
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documentation, then such Party shall indemnify, defend, and hold the other Party harmless from 
any liability with respect to Taxes to which Buyer claims it is exempt. 

14.2  Cooperation. Each Party shall use reasonable efforts to implement the provisions 
of and administer this Agreement in accordance with the intent of the Parties to minimize all 
Taxes, so long as no Party is materially adversely affected by such efforts. 

ARTICLE XV 
CONFIDENTIALITY 

 
15.1  Confidential Information.  Upon a Party (the “Receiving Party”) receiving or 

learning of Confidential Information from or of the other Party (the “Disclosing Party”), the 
Receiving Party shall: 

 
(a) keep such Confidential Information in strictest confidence and shall not 

disclose any such Confidential Information to any other Person, except as may be provided in this 
Agreement; 

(b) restrict access to such Confidential Information to employees (and others 
who agree to be bound by this Agreement) who have a need to know such Confidential 
Information for the purposes of developing and financing the Project and for the purposes of this 
Agreement and who have been notified that such information is Confidential Information, 
including Persons who agree to be bound by this Agreement who may provide debt or equity 
financing to Seller; 

(c) use such Confidential Information solely for the purpose of developing and 
financing the Project and for the purposes of this Agreement; and 

(d) upon this Agreement’s termination and at the request of the Disclosing 
Party, destroy or return any such Confidential Information in written or other tangible form and 
any copies thereof. 

(e) “Confidential Information” shall include (any and all information 
delivered to a Party by the other Party or its Representatives that is competitively sensitive, a trade 
secret or otherwise would create harm such if publicly disclosed and which has been marked or 
otherwise identified as confidential (including information or data received by the other Party 
from a third party and as to which the other Party has confidentiality obligations) in relation to this 
Agreement,. 

(f) General descriptive information about the Project such as its total 
Nameplate Capacity, the name of the Turbine manufacturer and the model name of the Turbines, 
the Project’s location and geographical description shall not be considered Confidential 
Information. 

(g) Notwithstanding anything to the contrary set forth in this Article XVI, the 
following information shall not be considered Confidential Information:   

  (i) this Agreement; 
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(ii) information that at the time of disclosure or acquisition was publicly 

available or later became publicly available other than by breach of this Agreement 
or a confidentiality obligation owed to the Disclosing Party; or 

 
(iii) information that at the time of disclosure or acquisition was already 

known to the Receiving Party, except to the extent such information was disclosed to the 
Receiving Party pursuant to an agreement or understanding of confidentiality.   

 
(h) Except as otherwise expressly provided in this Agreement, neither Party 

shall, unless authorized in writing by the other Party to do so:  

(i) distribute or disclose to any Person, firm, entity or corporation 
(other than those otherwise authorized pursuant to this Article XVI) any of the Confidential 
Information, or any related facts; or 

 
(ii) permit any third Person to have access to such Confidential 

Information.  
  

15.2  Disclosure to Affiliates and Representatives.  Notwithstanding the foregoing, each 
Party shall have the right to disclose Confidential Information to such Party’s Affiliates and any of 
such Party’s or such Party’s Affiliates’ employees, officers, board members, consultants and 
attorneys and other Persons involved in assisting such Party or such Party’s Affiliates in 
connection with this Agreement; provided that such Representatives are informed of the 
requirements of this Article XVI and agree to be bound by the provisions of this Agreement.  A 
Receiving Party shall be responsible for ensuring that all Persons to whom it discloses 
Confidential Information under this Agreement shall keep such information confidential and shall 
not disclose or divulge the same to any unauthorized Person pursuant to this Agreement’s 
requirements. 

 
 15.3 Disclosure Pursuant to Applicable Law.  Notwithstanding anything to the contrary 

in this Article XVI, in the event a Receiving Party is requested pursuant to Applicable Law to 
disclose Confidential Information, such Receiving Party shall, to the extent permitted by 
Applicable Law, give the Disclosing Party prompt notice of such request so that the Disclosing 
Party shall have the right to seek an appropriate protective order.  The Receiving Party shall have 
the right to disclose such Confidential Information pursuant to the terms of any protective order 
(or if none, publicly), except to the extent the Disclosing Party seeks recourse through an appeal 
that is accompanied by a stay. 

 
15.4 Disclosure to Lenders and Institutional Investors.  Notwithstanding anything to the 

contrary in this Article XVI, Confidential Information may be disclosed (a) by Seller to any 
potential Project Lender or potential Institutional Investor; (b) by Buyer to any Buyer Lender; or 
(c) by either Party to any other entity expressing an interest in providing equity or debt financing 
or refinancing and/or Credit Support to such Party (and to any agent of or consultant to such 
entity), and the agent or trustee of any of the foregoing so long as the Person to whom 
Confidential Information is disclosed agrees in writing to be bound by the confidentiality 
provisions of this Article XVI to the same extent as if it were a Party. 
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15.5 Injunctive Relief.  Each of the Parties acknowledges and agrees that the other Party 

would be irreparably harmed if any Confidential Information of the Disclosing Party were to be 
disclosed to third Persons, or if any use were to be made of such Confidential Information other 
than that permitted under this Agreement, and further agrees that the Disclosing Party shall have 
the right to seek injunctive relief upon any violation or threatened violation of the terms of this 
Article XVI, in addition to all other rights and remedies available at law or in equity, without 
having to post a bond or other security. 

15.6 Survival of Confidentiality Provisions.  The terms and conditions set forth in this 
Agreement, including any Attachments or Annexes, shall be deemed to be Confidential 
Information subject to the confidentiality provisions of this Article XVI.  The Parties’ obligations 
under this Article XVI shall remain in full force and effect for two (2) years following the 
termination of this Agreement. 

15.7 Public Announcements.  Neither Party shall have the right to issue or make any 
public announcement, press release or statement regarding this Agreement unless the Parties 
jointly issue such public announcement, press release or statement or, before the release of the 
public announcement, press release or statement, such Party furnishes the other Party with a copy 
of such announcement, press release or statement, and obtains the other Party’s approval, such 
approval not to be unreasonably withheld, conditioned or delayed; provided that notwithstanding 
any failure to obtain such approval, no Party shall be prohibited from issuing or making any such 
public announcement, press release or statement describing the terms of this Agreement or if it is 
necessary to do so in order to comply with Applicable Laws, legal proceedings or rules and 
regulations of any stock exchange having jurisdiction over such Party. 

ARTICLE XVI 
NOTICES AND COUNTERPARTS 

16.1 Notices. Except as may be otherwise expressly provided for herein, all notices, 
requests, statements and other communications to be given under this Agreement shall be made 
to the addresses and Persons specified in Annex C hereto. All notices, requests, statements or 
payments shall be made in writing except where this Agreement expressly provides that notice 
may be made orally. Notices required to be in writing shall be delivered by hand delivery, 
express courier, facsimile or electronic mail (so long as a copy of such electronic mail notice is 
provided thereafter by hand delivery or express courier). Except as may otherwise be specified 
in this Agreement, all notices, requests, statements and other communications shall be deemed 
to have been duly given on (a) the date of delivery if delivered by hand or by express courier, 
(b) the time stamp upon delivery if sent by electronic mail, (c) date of receipt of a time-stamped, 
legible copy thereof if sent by facsimile, or (d) the earlier of the dates set forth in clauses (a), (b) 
and (c) if delivery is made by more than one of such means. Either Party may change its 
respective notice information upon giving the other Party at least ten (10) Days' prior notice 
thereof. 

16.2 Counterparts. This Agreement may be executed in counterparts, including in 
facsimile and electronic formats (including portable document format (.pdf)), each of which is an 
original and all of which constitute one and the same instrument. 
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ARTICLE XVII  
MISCELLANEOUS 

17.1 Assignment.  

(a) Restriction of Assignments. Except as otherwise provided below, neither 
Party may assign this Agreement (including the benefits of any Credit Support) without the other 
Party's prior written consent, such consent not to be unreasonably delayed, conditioned or 
withheld. The non-assigning Party may withhold its consent if the other Party proposes to assign 
its rights or delegate its duties under this Agreement to any Person that does not meet the Credit 
Requirements. Any assignment in violation of this provision shall be void. 

 
(b) Seller's Assignment Without Consent. Notwithstanding the foregoing or 

anything expressed or implied herein to the contrary, Seller may, without the prior written 
consent of Buyer, assign this Agreement (i) to a purchaser of all or substantially all of the assets 
of Seller; (ii) to an Affiliate of Seller; (iii) in connection with a merger of Seller with another 
Person or any other transaction resulting in a direct or indirect change of control of Seller, or (iv) 
in connection with the grant of a security interest to a Project Lender pursuant to Section 7.2; 
provided that such purchaser, Affiliate or the Person surviving such merger, as applicable, (x) 
agrees in writing to be bound by the terms of this Agreement, (y) meets or exceeds the Credit 
Requirements of Seller's Guarantor as of the Effective Date (or is supported by Credit Support), 
and (z) in the case of assignment to an Affiliate under clause (ii) above, the obligations of 
Affiliate are supported by Credit Support. 

(c) Buyer's Assignment Without Consent. Notwithstanding the foregoing or 
anything expressed or implied herein to the contrary, Buyer may, without the prior written 
consent of Seller, assign this Agreement (i) to a purchaser of all or substantially all of the assets 
of Buyer; (ii) to an Affiliate of Buyer; or (iii) in connection with a merger of Buyer with another 
Person or any other transaction resulting in a change of control of Buyer; provided that such 
purchaser, Affiliate or the Person surviving such merger, as applicable, (x) agrees in writing to 
be bound by the terms of this Agreement, (y) meets or exceeds the Credit Requirements (or is 
supported by Credit Support), and (z) in the case of assignment to an Affiliate under (ii) above, 
the obligations of Affiliate are supported by Credit Support. 

(d) Assumption by Assignee; No Release from Liabilities. Any permitted 
assignee or transferee of a Party's interest in this Agreement shall assume all existing and future 
obligations of such Party to be performed under this Agreement. Unless otherwise agreed to by 
the Parties, upon any permitted assignment of this Agreement to an assignee that satisfies the 
applicable Credit Requirements and such assignee's written assumption of this Agreement, the 
assigning Party shall be released from the performance of its obligations under this Agreement 
for the period from and after the date of such assignment and assumption; provided, however that 
in all other cases, the assigning Party shall continue to be bound by this Agreement unless the 
Parties otherwise agree. 

17.2  Governing Law This Agreement and the rights and duties of the Parties hereunder 
shall be governed by and construed, enforced and performed in accordance with the laws of the 
State of Vermont, without regard to its principles of conflicts of law. 



44 
 

17.3  Entire Agreement. This Agreement and the Confidentiality Agreement constitute 
the entire agreement between the Parties with respect to the subject matter hereof and supersede 
all prior discussions and agreements between the Parties with respect to the subject matter 
hereof. There are no prior or contemporaneous agreements or representations affecting the same 
subject matter other than those expressed herein and in the Confidentiality Agreement. 

17.4  Drafting and Interpretation. This Agreement shall be considered for all purposes as 
prepared through the joint efforts of the Parties and shall not be construed against one Party or 
the other as a result of the preparation, substitution, submission or other event of negotiation, 
drafting or execution hereof. 

17.5  Amendment of Tariffs. Each Party agrees that if it seeks to amend any applicable 
wholesale power sales tariff during the term of this Agreement, such amendment shall not in any 
way affect this Agreement or any remaining transactions under this Agreement without the prior 
written consent of the other Parties. Each Party further agrees that it shall not assert, or defend 
itself, on the basis that any applicable tariff is inconsistent with this Agreement. 

17.6 Amendment. No amendment, modification or change to this Agreement shall be 
enforceable unless set forth in writing and executed by both Parties. 

17.7 Non-Waiver. No waiver by any Party hereto of any one or more defaults by the 
other Parties in the performance of any of the provisions of this Agreement shall be construed as 
a waiver of any other default or defaults whether of a like kind or different nature. No failure or 
delay by any Party hereto in exercising any right, power, privilege, or remedy hereunder shall 
operate as a waiver thereof 

17.8 Severability. Any provision of this Agreement declared or rendered invalid, 
unlawful, or unenforceable by any applicable Governmental Authority or deemed unlawful 
because of a change in Applicable Law (individually or collectively, such events referred to as 
"Regulatory Event") shall not otherwise affect the remaining lawful obligations that arise under 
this Agreement; and provided, further, that if a Regulatory Event occurs, the Parties shall use 
commercially reasonable efforts to reform this Agreement in order to give effect to the original 
intention of the Parties. 

17.9 Survival. All indemnity rights, audit rights and confidentiality obligations shall 
survive the termination of this Agreement (with respect to indemnity rights, to the extent 
provided in Section 12.3 and with respect to confidentiality, to the extent provided in Article 
XV, and with respect to audit rights for the period ending two (2) years following termination of 
this Agreement). 

17.10 Forward Contract. The Parties acknowledge and agree that this Agreement and the 
transactions contemplated by this Agreement constitute a "forward contract" within the meaning 
of the United States Bankruptcy Code. 

17.11 No Third Party Beneficiaries. Nothing in this Agreement shall provide any benefit 
to any third Person or entitle any third Person to any claim, cause of action, remedy or right of 
any kind, it being the intent of the Parties that this Agreement shall not be construed as a third 
party beneficiary contract. 
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17.12 Relationships of Parties. The Parties shall not be deemed to be in a relationship of 
partners or joint venturers by virtue of this Agreement, nor shall any Party be an agent, 
representative, trustee or fiduciary of any other Party. Neither Seller nor Buyer shall have any 
authority to bind the other to any agreement. This Agreement is intended to secure and provide 
for the services of each Party as an independent contractor. 

17.13 Attachments and Annexes. Any and all Attachments and Annexes referred to in 
this Agreement are, by such reference, incorporated herein and made a part hereof for all 
purposes. 

17.14 Attorneys' Fees. If a Party commences a legal proceeding against the other Party 
because of an alleged breach of such Party's obligations under this Agreement, each Party shall 
bear its own expenses, including reasonable attorneys' fees, incurred in connection with the legal 
proceeding and any appeal thereof. 

17.15 Binding Effect. This Agreement shall inure to the benefit of and be binding upon 
the Parties and their respective successors and permitted assigns. 

17.16 Non-Recourse Obligations. Notwithstanding any other provision of this 
Agreement, no Person (nor any officer, employee, executive, director, agent or authorized 
representative of any such Person) other than Seller and Buyer and, to the limited extent 
explicitly set forth in any Credit Support documentation, the Person obligated to provide such 
Credit Support, shall be liable for any payments due hereunder or for the performance of any 
obligation hereunder. 

17.17 Rates and Terms Binding. The rates, terms and conditions of service specified in 
this Agreement shall remain in effect from the Effective Date until the expiration of the Term. 
Notwithstanding any provision in this Agreement, neither Party shall seek, nor shall support any 
third party in seeking, to prospectively or retroactively revise the rates, terms or conditions of 
service of this Agreement through application or complaint to the FERC pursuant to the 
provisions of Sections 205, 206 or 306 of the Federal Power Act, or any other provisions of the 
Federal Power Act, absent the prior written agreement of the Parties. Further, absent the prior 
agreement in writing by both Parties, the standard of review for changes to the rates, terms or 
conditions of service of this Agreement proposed by a Party, a non-Party or the FERC acting sua 
sponte shall be the "public interest" standard of review set forth in United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 US 332 (1956) and Federal Power Commission v. Sierra Pacific 
Power Co., 350 US 348 (1956). 

17.18 Conditions to Regulatory Approval. In the event that a Governmental Authority, as 
a condition to approval of this Agreement, requires a modification to this Agreement or any 
other condition that is not acceptable to any Party, such Party shall have the option of: (a) 
agreeing to permit this Agreement to become effective with the condition or ruling to which it 
objects and appeal the propriety of the condition or ruling to courts of competent jurisdiction; or 
(b) terminating this Agreement. 
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[Signature Page to the Power Purchase Agreement between Deerfield 
Wind, LLC and Green Mountain Power Corporation] 

 

IN WITNESS WHEREOF, the Parties have caused this Power Purchase Agreement to be duly 
executed as of the date first above written. This Agreement shall not become effective as to either 
Party unless and until executed by both Parties. 

BUYER:  GREEN MOUNTAIN POWER CORPORATION 
 
 
 
By: 
Name: 
Title: 
Date:  
 
 
SELLER: DEERFIELD WIND, LLC   
 
 
 
By: 
Name: 
Title: 
Date:  
 
 
 
By: 
Name: 
Title: 
Date:  
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ANNEX A 

TERMS OF PROJECT CONSTRUCTION 

 
SECTION 1. PROJECT ACHIEVEMENT OF COMMERCIAL OPERATION. 

 
(a) Commercial Operation.  

 
(i) Seller shall notify Buyer not less than five (5) Business Days in advance of the 

anticipated date of Commercial Operation and shall confirm to Buyer in writing 
when Commercial Operation has been achieved. Nothing herein shall limit 
Seller's right or ability to declare Commercial Operation prior to the Expected 
Commercial Operation Date if all requirements of Commercial Operation are 
satisfied prior to the Expected Commercial Operation Date.(ii) If Commercial 
Operation is achieved based on less than one hundred percent (100%) of the 
Expected Project Installed Capacity, then Seller shall have the right, at its sole 
option, to continue construction of the Project in order to Complete any 
Turbines necessary to increase the Project Installed Capacity of the Project up 
to the Expected Project Installed Capacity. 

(ii) If Seller continues construction of the Project after the Commercial Operation 
Date or the Expected Commercial Operation Date as provided in Sections 1(c) 
and (d) of this Annex A, Seller shall provide Buyer with five (5) Business 
Days’ notice in advance of the anticipated date of bringing any Completed 
Turbines on-line as part of the Project. 

(b) Failure to Achieve Commercial Operation by the Expected Commercial Operation 
Date. If Commercial operation has not been achieved by the Expected Commercial 
Operation Date, Seller shall have the following rights.    

 
(i) Provided that Seller pays to Buyer Delay Damages equal to one million two 

hundred fifteen thousand Dollars ($1,215,000) on or before January 31, 2018, 
Seller may extend the Expected Commercial Operation Date upon thirty (30) 
days’ notice to Buyer prior to the Expected Commercial Operation Date; 
provided that such Expected Commercial Operation Date shall not be later than 
December 31, 2018; or 

(ii) Seller may continue construction of the Project and attempt to achieve 
Commercial Operation for up to ninety (90) Days after the Expected 
Commercial Operation Date. If the Project does not achieve Commercial 
Operation prior to the end of such period, Seller may nevertheless declare 
Commercial Operation based on the number of Turbines Completed as of the 
last Day of such period and Seller shall be deemed to have achieved 
Commercial Operation hereunder; or 
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(iii) Seller may terminate this Agreement by no later than December 31, 2017. If 
Seller so terminates the Agreement, Seller shall either (a) pay to Buyer two 
hundred seventy-four thousand Dollars ($274,000.00) for the Adjacent Property 
or (b) convey the Adjacent Property itself to the Buyer (either alternative to be 
chosen by Seller in its sole discretion). Subject to the foregoing sentence, 
neither Party shall have any liability to the other Party with respect to such 
termination. 

(c) Failure to Achieve Commercial Operation by December 31, 2018.  In the event 
Seller has exercised its right to extend the Expected Commercial Operation Date 
and the Project has not achieved Commercial Operation on or before the extended 
Expected Commercial Operation date, Buyer and Seller each shall have the right 
to terminate this Agreement upon ten (10) Days prior notice to Seller delivered on 
or before December 31, 2018. Neither Party shall have any liability to the other 
Party with respect to such termination (except to the extent that payment under 
Section 1(b)(i) of this Annex A is due but not paid as of the date of such 
termination); provided that Seller shall (i) not sell any energy, capacity or 
environmental attributes from the Project before January 1, 2021 to any entity 
other than Green Mountain Power Corporation upon terms agreed upon by Green 
Mountain Power Corporation in its sole discretion, and (ii) Seller shall either (x) 
pay Buyer two hundred seventy-four thousand Dollars ($274,000.00) for the 
Adjacent Property or (y) convey the Adjacent Property itself to the Buyer (either 
alternative to be chosen by Seller in its sole discretion). Subject to the foregoing 
sentence, neither Party shall have any liability to the other Party with respect to 
such termination. 

SECTION 2. SOLE AND EXCLUSIVE REMEDIES. Buyer's sole remedy and Seller's sole 
liability for the failure of (a) Seller to construct the Project; (b) the Project to achieve Commercial 
Operation by the Expected Commercial Operation Date (whether or not extended); (c) the Project 
to achieve Commercial Operation at any specific Project Installed Capacity or the Expected 
Project Installed Capacity by the applicable dates set forth in this Annex A; or, (d) the Project to 
achieve or Seller to declare Commercial Operation at all at any level of Project Installed 
Capacity, shall be the payment by Seller as specified in Section 1(b)(i) of this Annex A, Buyer’s 
receipt of two hundred seventy four thousand Dollars ($274,000.00) for the Adjacent Property or 
the conveyance of the Adjacent Property as provided in Section 3 of this Annex A, the rights set 
forth in Section 1(c)(i) and Buyer's right to terminate (as specified in Section 1(c) of this Annex 
A). 
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ANNEX B 

CREDIT ANNEX 

SECTION 1. DEFINITIONS. 

Capitalized terms used in this Annex B and not defined in this Annex B shall have the 
meaning assigned in Article I of the Agreement. 

"Cash" means (i) cash in United States Dollars and (ii) non-callable obligations of or 
guaranteed by the United States of America. 

"Cash Escrow Agreement" means a cash escrow agreement providing for the holding, 
investment and disbursement of Cash in substantially the form attached as Exhibit 3 to this 
Annex B. 

"Credit Requirements" means, with respect to any Person, that such Person (a) satisfies 
the Ratings Limit, or (b) has provided the applicable Credit Support or caused the applicable 
Credit Support to be provided. 

"Credit Support" means: 

(a) if Seller is providing credit support to Buyer: 

(1) a Letter of Credit, in an amount of two million Dollars ($2,000,000), as 
security for Seller's payment obligations under this Agreement; or 

(2) Cash in the amount of two million Dollars ($2,000,000), which shall be 
delivered to a Custodian to be held pursuant to a Cash Escrow Agreement 
as security for Seller's payment obligations under this Agreement; or 

(3) a Guarantee from Seller's Guarantor in an amount capped at two million 
Dollars ($2,000,000), which shall guarantee Seller's payment obligations 
under this Agreement; or 

(4) proceeds of a Letter of Credit drawing by Buyer pursuant to Section 4(d) 
of this Annex B; or 

 
(5) a combination of any of the above that provides total security in the 

amount of two million Dollars ($2,000,000). 

(b) if Buyer is providing credit support to Seller: 

(1) a Letter of Credit, in an amount of two million Dollars ($2,000,000), as 
security for Buyer's payment obligations under this Agreement; or 
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(2) Cash in the amount of two million Dollars ($2,000,000), which shall be 
delivered to a Custodian to be held pursuant to a Cash Escrow Agreement 
as security for Buyer's payment obligations under this Agreement; or 

(3) proceeds of a Letter of Credit drawing by Seller pursuant to Section 4(d) 
of this Annex B; or 

(4) a combination of any of the above that provides total security in the 
amount of two million Dollars ($2,000,000). 

"Credit Support Party" means Seller, if Seller is providing Credit Support to Buyer, and 
means Buyer, if Buyer is providing Credit Support to Seller. 

"Custodian" means a Qualified Bank selected by the Credit Support Party. 

"GAAP" means generally accepted accounting principles in the United States of 
America, or the corresponding accounting rules applicable to municipal and governmental entities 
in the United States of America. 

"Guarantee" means a guarantee in substantially the form attached as Exhibit 1 to this 
Annex B. 

"Guaranteed Party" means the Party in whose favor Credit Support is provided. 

"International Financial Reporting Standards" means the accounting standards and 
interpretations adopted by the International Accounting Standards Board. 

"Letter of Credit" means a standby letter of credit in substantially the form attached as 
Exhibit 2 to this Annex B, naming the Guaranteed Party as the beneficiary. 

"Material Credit Event" shall mean any event that results in a Party's failure to meet the 
Credit Requirements applicable to it. 

"Moody's" means Moody's Investor Services, Inc. and any successor entity. 

"Qualified Bank" means a U.S. commercial bank or a foreign bank with a U.S. branch, 
with such bank having a credit rating on its senior unsecured debt of(a)(1) "A3" or higher from 
Moody's or (2) "A-" or higher from S&P, or (b) if rated by both Moody's and S&P, both (a)(1) 
and (a)(2). 
 

"Qualified Guarantor" shall mean a Person who satisfies the Ratings Limit. 

"Ratings Limit" means, with respect to any Person, such Person has a long-term credit 
rating (corporate or long-term senior unsecured debt) of (a)(1) "Baa3" or higher by Moody's or 
(2) "BBB-" or higher by S&P, or (b) if rated by both Moody's and S&P, both (a)(1) and (a)(2). 
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"Seller's Guarantor" means Iberdrola USA, Inc., or any Qualified Guarantor providing a 
Guarantee on behalf of Seller, or any successor guarantor of any of them, or successor-in-interest 
designated by Seller that satisfies the Ratings Limit. 

"S&P" means Standard & Poor's Rating Group (a division of McGraw-Hill, Inc.) and any 
successor entity. 

SECTION 2. SELLER'S CREDIT SUPPORT. 

(a) Seller's Credit Support. The Parties acknowledge and agree that as of the 
Effective Date, Seller does not satisfy the Ratings Limit. Seller therefore agrees to 
provide Credit Support or cause Credit Support to be provided to Buyer as of the 
Effective Date. If at any time after the Effective Date, and for so long as Seller 
satisfies the Ratings Limit, Seller shall not be obligated to provide Credit Support 
or cause Credit Support to be provided, and Buyer shall release any Credit 
Support that was provided by Seller. 

(b) Notice of Material Credit Event. Seller shall notify Buyer in writing of the 
occurrence of any event that, with notice or the passage of time or both, would 
constitute a Material Credit Event with respect to Seller, which notice shall be 
given by Seller within five (5) Business Days of the occurrence of such event. If at 
any time there shall occur a Material Credit Event with respect to Seller, and such 
Material Credit Event is not cured within thirty (30) Days' notice of such event, 
then an Event of Default shall be deemed to have occurred pursuant to Section 
8.1(d) of this Agreement. 

(c) No Obligation to Replenish. Neither Seller nor Seller's Guarantor shall have any 
obligation to replenish Credit Support that may be provided by Seller hereunder. 

SECTION 3. BUYER'S CREDIT SUPPORT. 

(a) Buyer's Credit Support. The Parties acknowledge and agree that as of the 
Effective Date, Buyer satisfies the Ratings Limit. If at any time after the 
Effective Date Buyer fails to meet the Ratings Limit, then for so long as Buyer 
fails to meet the Ratings Limit, Buyer shall provide Credit Support or cause 
Credit Support to be provided to Seller. 

(b) Notice of Material Credit Event. Buyer shall notify Seller in writing of the 
occurrence of any event that, with notice or the passage of time or both, would 
constitute a Material Credit Event with respect to Buyer, which notice shall be 
given by Buyer within five (5) Business Days of the occurrence of such event. If at 
any time there shall occur a Material Credit Event with respect to Buyer, and such 
Material Credit Event is not cured within thirty (30) Days' notice of such event, 
then an Event of Default shall be deemed to have occurred pursuant to Section 
8.1(d) of this Agreement. 
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(c) No Obligation to Replenish. Buyer shall not have any obligation to replenish 
Credit Support that may be provided by Buyer hereunder. 

SECTION 4. LETTER OF CREDIT AS CREDIT SUPPORT. If Credit Support consists of a 
Letter of Credit, such Letter of Credit shall: 

(a) be issued by a Qualified Bank; 

(b) if the Letter of Credit is issued by a foreign bank with a U.S. branch, permit the 
Guaranteed Party to present for payment to the U.S. branch; 

(c) permit the Guaranteed Party to draw up to the then current "Available Amount" as 
defined in the Letter of Credit for the purpose of paying any and all amounts 
owing to the Guaranteed Party under this Agreement following the occurrence 
and during the continuation of an Event of Default; and 

(d) permit the Guaranteed Party to draw the entire "Available Amount" thereunder to 
hold as cash collateral pursuant to Section 5(c) hereof for any and all amounts 
owing to the Guaranteed Party under this Agreement if (i) the Letter of Credit will 
expire in fewer than thirty (30) Days and (ii) the Credit Support Party has not 
provided the Guaranteed Party with alternative Credit Support. 

The Credit Support Party shall cooperate with the Guaranteed Party, at the Guaranteed Party's 
cost and expense, in causing the Letter of Credit to be amended, amended and restated, or 
replaced in the event the Guaranteed Party's interests under this Agreement are transferred to a 
Permitted Assignee or a successor-in-interest. 

SECTION 5.  SUBSTITUTION, RETURN AND HANDLING OF CREDIT SUPPORT. 

(a) Election to Change Form of Credit Support. A Credit Support Party shall have the 
right to, at any time and from time to time, replace any or all of the Credit Support 
provided by it (the "Outstanding Credit Support") with one or more alternative 
forms of Credit Support, whereupon the Guaranteed Party shall cooperate with 
the Credit Support Party in obtaining the concurrent release, termination or return 
(as many as may be applicable) of the Outstanding Credit Support in favor of or 
held by the Guaranteed Party. 

(b) Return of Original Credit Support Documents. Without limitation to the 
generality of the foregoing, the Guaranteed Party shall return to the Credit 
Support Party all original Letter of Credit and Guarantee Credit Support 
documents, and all amendment, extension and other related documents, within 
twenty (20) days of the termination, cancellation or replacement thereof. 

(c) Handling of Cash Collateral. If any cash collateral is expected to be or is received 
by a Guaranteed Party pursuant to this Agreement, whether following a Letter of 
Credit drawing pursuant to Section 4(d) hereof or otherwise, the Parties shall 
cooperate to cause such cash collateral to be delivered as soon as practicable to a 
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Custodian to be held pursuant to a Cash Escrow Agreement. Any cash collateral 
that is received and held by a Guaranteed Party pending delivery to a Custodian 
shall be segregated by the Guaranteed Party from its other property and held 
exclusively in accounts with Qualified Banks, invested in triple "A" rated money 
market funds or investments of the type described in Schedule II to the Cash 
Escrow Agreement attached as Exhibit 3 to this Annex B, or a combination of the 
foregoing. 

SECTION 6.  FINANCIAL STATEMENTS. 

(a) Buyer's Financial Statements. 

(1) If demanded by Seller, and such demand cannot be satisfied by a public 
source (such as SEC EDGAR website), promptly following such demand, 
Buyer shall provide Seller with copies of its most recent financial 
statements (i) within one hundred thirty (130) Days of its fiscal year end 
for each year during the Term, and (ii) within ninety (90) Days after the 
end of each of Buyer's first three fiscal quarters of each fiscal year. Buyer 
shall have the right to deliver unaudited financials in satisfaction of this 
requirement, as long as audited financials are produced in the ordinary 
course and promptly delivered as soon as they are available. In addition, 
Buyer shall promptly provide to Seller financial statements and other 
financial information reasonably requested by Seller for purposes of this 
Agreement and this Credit Annex. 

(2) If Buyer does not make available such information as required to be made 
available under this Section 6(a) within ten (10) Days after a request by 
Seller, Seller shall have the right to send a written notice demanding that 
such information be made available in accordance with this Section 6(a). 
If the requested information is not provided in accordance with this 
Agreement within thirty (30) Days after receipt of such written notice, or 
if Buyer is not otherwise able to show that a Material Credit Event with 
respect to Buyer has not occurred, Seller shall be entitled to assume that a 
Material Credit Event with respect to Buyer has occurred. 

(3) All such financial information made available under this Section 6(a), if 
not publicly available, shall be treated as Confidential Information subject 
to Article XVI of this Agreement. 

(b) Seller's Financial Statements. 

(1) If demanded by Buyer, and such demand cannot be satisfied by a public 
source (such as SEC EDGAR website), promptly following such demand, Seller's 
Guarantor shall deliver (which delivery may be effected through posting on an 
Internet page identified by notice to Buyer) in no event later than (i) one hundred 
thirty (130) Days after the end of each fiscal year of Seller's Guarantor, a copy of 
such Guarantor's audited consolidated financial statements for such fiscal year, 
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and (ii) ninety (90) Days after the end of each of such Guarantor's first three fiscal 
quarters of each fiscal year, a copy of Seller's Guarantor's unaudited consolidated 
financial statements for such periods, in each case prepared in accordance with 
GAAP or International Financial Reporting Standards. Seller shall be deemed to 
have satisfied such delivery requirement if unaudited and audited (as applicable) 
financial statements of the Seller’s Guarantor are publicly available on the SEC 
EDGAR information retrieval system or on an Internet page maintained by such 
entity for those fiscal periods that such entity is required to prepare such 
statements under Applicable Law and exchange requirements. Should any 
financial statements required to be delivered pursuant to this paragraph not be 
available on a timely basis due to a delay in preparation or certification, such 
delay shall not be an Event of Default, so long as such statements are provided to 
Buyer promptly upon their completion. During any period in which Seller 
qualifies as a Qualified Replacement Guarantor, the financial reporting 
obligations described above shall be for the financial statements of Seller. During 
any period in which Seller is providing a Cash Escrow Agreement or a Letter of 
Credit as Credit Support, the financial reporting obligations described above shall 
be for financial statements of Seller's ultimate parent company (as notified to 
Buyer from time to time), and Seller shall be deemed to have satisfied such 
delivery requirement if unaudited and audited (as applicable) financial statements 
of such company are publicly available on the SEC EDGAR information retrieval 
system or on an Internet page maintained by such company for those fiscal 
periods that such entity is required to prepare such statements under Applicable 
Law and exchange requirements. 

(2) If Seller's Guarantor does not make available information as required to be 
made available under this Section 6(b) within ten (10) Days after a request by 
Buyer, Buyer shall have the right to send a written notice demanding that such 
information be made available in accordance with this Section 6(b). If the 
requested information is not provided in accordance with this Agreement within 
thirty (30) Days after receipt of such written notice, or if Seller's Guarantor or 
Seller is not otherwise able to show that a Material Credit Event with respect to 
Seller's Guarantor has not occurred, Buyer shall be entitled to assume that a 
Material Credit Event with respect to Seller's Guarantor has occurred. 

 
(3) All such financial information made available under this Section 6(b), if 
not publicly available, shall be treated as Confidential Information subject to 
Article XVI of this Agreement. 

SECTION 7. CREDIT SUPPORT NOT A LIMIT.  Notwithstanding any other provision 
of this Credit Annex, but subject to Article IX of this Agreement, Credit Support 
contemplated by this Credit Annex: (x) constitutes security for, but is not a limitation of, 
either Party's obligations under this Credit Annex and this Agreement, and (y) shall not be 
the Non-Defaulting Party's exclusive remedy against the Defaulting Party for the Defaulting 
Party's failure to perform in accordance with this Credit Annex and this Agreement. 
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Exhibit 1 
To Annex B                FORM OF POWER PURCHASE AGREEMENT GUARANTEE 

THIS POWER PURCHASE AGREEMENT GUARANTEE, dated as of  ____________   
, 20_ (this "Guarantee"), is issued by [Iberdrola USA, Inc., a New York 

corporation]/[  , a corporation]  
("Guarantor") in favor of Green Mountain Power [   ], a [    ] 
("Guaranteed Party"). [Deerfield Wind, LLC, a limited liability company]/ 
 ____________________________ , a  _______________________  corporation] ("Obligor") is a  
wholly owned subsidiary of Guarantor. 

RECITALS 

A. Obligor and Guaranteed Party have entered into a Power Purchase Agreement, 
dated as of ____________  , 20_ (the "Agreement").  

B. This Guarantee is delivered to Guaranteed Party by Guarantor pursuant to the 
Agreement. All terms defined in the Agreement and not otherwise defined in this Guarantee 
have the meanings given to them in the Agreement. 

AGREEMENT 

1. Guarantee.  

A. Guarantee of Obligations Under the Agreement. For value received, 
Guarantor absolutely, unconditionally and irrevocably, subject to the express terms hereof, 
guarantees the payment when due of all payment obligations, whether now in existence or 
hereafter arising, by Obligor to Guaranteed Party pursuant to the Agreement (the "Obligations"). 
This Guarantee is one of payment and not of collection and shall apply regardless of whether 
recovery of all such Obligations may be or become discharged or uncollectible in any 
bankruptcy, insolvency or other similar proceeding, or otherwise unenforceable. 

B. Maximum Guaranteed Amount. Notwithstanding anything to the 
contrary, Guarantor's aggregate obligation to Guaranteed Party hereunder is limited to ______ U.S. 
Dollars ($ ________ ) (the "Maximum Guaranteed Amount") (it being understood for purposes of 
calculating the Maximum Guaranteed Amount of Guarantor hereunder that any payment by 
Guarantor either directly or indirectly to the Guaranteed Party, pursuant to a demand made upon 
Guarantor by Guaranteed Party or otherwise made by Guarantor pursuant to its obligations 
under this Guarantee, including any indemnification obligations, shall reduce Guarantor's 
maximum aggregate liability hereunder on a dollar-for-dollar basis), including costs and 
expenses incurred by Guaranteed Party in enforcing this Guarantee, and shall not either 
individually or in the aggregate be greater or different in character or extent than the obligations 
of Obligor to Guaranteed Party under the terms of the Agreement. EXCEPT TO THE EXTENT 
AUTHORIZED IN THE AGREEMENT, IF AT ALL, GUARANTOR SHALL NOT BE 
SUBJECT TO ANY CONSEQUENTIAL DAMAGES. IN NO EVENT SHALL 
GUARANTOR BE SUBJECT TO DAMAGES FOR LOSS OF PROFITS, OR FOR ANY 
EXEMPLARY, PUNITIVE, TORT, EQUITABLE OR OTHER SIMILAR DAMAGES. 
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2. Payment; Currency. All sums payable by Guarantor hereunder shall be made in 
freely transferable and immediately available funds and shall be made in the currency in which 
the Obligations were due. If Obligor fails to pay any Obligation when due, the Guarantor will 
pay that Obligation directly to Guaranteed Party within ten business days (10) days after 
written notice to Guarantor by Guaranteed Party. The written notice shall provide a reasonable 
description of the amount of the Obligation and explanation of why such amount is due. 

3. Waiver of Certain Defenses. Guarantor waives: (a) notice of acceptance of this 
Guarantee and of the Obligations and any action taken with regard thereto; (b) presentment, 
demand for payment, protest, notice of dishonor or non-payment, suit, or the taking of any 
other action by Guaranteed Party against Obligor, Guarantor or others; (c) any right to require 
Guaranteed Party to proceed against Obligor or any other person, or to require Guaranteed 
Party first to exhaust any remedies against Obligor or any other person, before proceeding 
against Guarantor hereunder; and (d) any defense based upon (i) an election of remedies by 
Guaranteed Party; (ii) a change in the financial condition, corporate existence, structure or 
ownership of the Guarantor or Obligor; (iii) the institution by or against Obligor or any other 
person or entity of any bankruptcy, winding-up, liquidation, dissolution, insolvency, 
reorganization or other similar proceeding affecting Obligor or its assets or any resulting 
release, stay or discharge of any Obligations; (iv) any lack or limitation of power, incapacity or 
disability on the part of Obligor or of its directors, partners or agents or any other irregularity, 
defect or informality on the part of Obligor in the authorization of the Obligations; and (v) any 
duty of Guaranteed Party to disclose to Guarantor any facts concerning Obligor, the Agreement 
or the Project, or any other circumstances that might increase the risk to Guarantor under this 
Guarantee, whether now known or hereafter learned by Guaranteed Party, it being understood 
that Guarantor is capable of and assumes the responsibility for being and remaining informed 
as to all such facts and circumstances. 

Without limitation to the foregoing, Guaranteed Party shall have the right to at any time 
and from time to time without notice to or consent of Guarantor and without impairing or 
releasing the obligations of Guarantor hereunder: (a) renew, compromise, extend, accelerate or 
otherwise change, substitute or supersede the Obligations; (b) take or fail to take any action of 
any kind in respect of any security for the Obligations, or impair, exhaust, exchange, enforce, 
waive or release any such security; (c) exercise or refrain from exercising any rights against 
Obligor or others in respect of the Obligations; or (d) compromise or subordinate the 
Obligations, including any security therefor, or grant any forbearances or waivers, on one or 
more occasions, for any length of time, or accept settlements with respect to Obligor's 
performance of any of the Obligations. 

Except as expressly set forth in this Section 3, Guarantor shall be entitled to assert any 
and all rights, setoffs, counterclaims and other defenses that Obligor may have to payment or 
performance of any of the Obligations and also shall be entitled to assert any and all rights, 
setoffs, counterclaims and other defenses that the Guarantor may have against the Guaranteed 
Party. 

4. Term. This Guarantee shall continue in full force and effect until the earlier to 
occur of (a) the substitution of an alternative form of Credit Support by Obligor pursuant to 
Annex B of the Agreement, (b) the satisfaction of all Obligations of Obligor under the 
Agreement, or (c) the payment by Guarantor, without reservation of rights, of an aggregate 
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amount equal to the Maximum Guaranteed Amount, together with any other amounts required to 
be paid by Guarantor pursuant to Section 6 hereof Guarantor further agrees that this Guarantee 
shall continue to be effective or be reinstated, as the case may be, if at any time payment, or any 
part thereof, of any Obligation is rescinded or must otherwise be restored or returned due to 
bankruptcy or insolvency laws or otherwise. Guaranteed Party shall return this original executed 
document to Guarantor within twenty (20) days of termination of this Guarantee. 

5. Subrogation. Until all Obligations are indefeasibly paid in full, but subject to 
Section 6 hereof, Guarantor waives all rights of subrogation, reimbursement, contribution and 
indemnity from Obligor with respect to this Guarantee and any collateral held therefor, and 
Guarantor subordinates all rights under any debts owing from Obligor to Guarantor, whether 
now existing or hereafter arising, to the prior payment of the Obligations. 

6. Expenses. Whether or not legal action is instituted, Guarantor agrees to 
reimburse Guaranteed Party on written demand for all reasonable attorneys' fees and all other 
reasonable costs and expenses incurred by Guaranteed Party in enforcing its rights under this 
Guarantee. Notwithstanding the foregoing, the Guarantor shall have no obligation to pay any 
such costs or expenses if, in any action or proceeding brought by Guaranteed Party giving rise 
to a demand for payment of such costs or expenses, it is finally adjudicated that the Guarantor 
is not liable to make payment under Section 2 hereof 

7. Assignment. Guarantor shall not be permitted to assign its rights or delegate its 
obligations under this Guarantee in whole or part without written consent of Guaranteed Party, 
provided however that Guarantor shall have the right to assign its rights and delegate its 
obligations under this Guarantee without the consent of Guaranteed Party if (a) such assignment 
and delegation is pursuant to the assignment and delegation of all of Guarantor's rights and 
obligations hereunder, in whatever form Guarantor determines may be appropriate, to a Person 
that succeeds to all or substantially all of Guarantor's assets and business and that assumes such 
obligations by contract, operation of law or otherwise, provided such Person satisfies the Ratings 
Limit or (b) such assignment and delegation is made to an entity within the [ ]/  
[Iberdrola S.A.] group of companies that satisfies the Ratings Limit. Upon any such delegation 
and assumption of obligations and, if required, the written consent of Guaranteed Party (which 
consent shall not be unreasonably withheld, conditioned or delayed), Guarantor shall be 
relieved of and fully discharged from all obligations hereunder, whether such obligations arose 
before or after such delegation and assumption, and Guaranteed Party shall return the original 
of this executed document to Guarantor within twenty (20) days of delegation and assumption 
of this Guarantee to Guarantor, and Guaranteed Party agrees to execute such documentation as 
Guarantor may reasonably request to evidence the termination of the same. Guaranteed Party 
shall not be permitted to assign its rights hereunder except in connection with a permitted 
assignment of its rights and obligations under the Agreement. 
 

8. Non-Waiver. The failure of Guaranteed Party to enforce any provisions of this 
Guarantee at any time or for any period of time shall not be construed to be a waiver of any 
such provision or the right thereafter to enforce same. All remedies of Guaranteed Party under 
this Guarantee shall be cumulative and shall be in addition to any other remedy now or 
hereafter existing at law or in equity. The terms and provisions hereof may not be waived, 
altered, modified or amended except in a writing executed by Guarantor and Guaranteed Party. 
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9. Entire Agreement. This Guarantee and the Agreement are the entire and only 
agreements between Guarantor and Guaranteed Party with respect to the guarantee of the 
Obligations of Obligor by Guarantor. All prior or contemporaneous agreements or undertakings 
made, which are not set forth in this Guarantee, are superseded. 

10. Notice. Any demand for payment, notice, request, instruction, correspondence or 
other document to be given hereunder by Guarantor or by Guaranteed Party shall be in writing 
and shall be deemed received (a) if given personally, when received; (b) if mailed by certified 
mail (postage prepaid and return receipt requested), five (5) days after deposit in the U.S. mails; 
(c) if given by facsimile, when transmitted with confirmed transmission; or (d) if given via 
overnight express courier service, when received or personally delivered, in each case with 
charges prepaid and addressed as follows (or such other address as either Guarantor or 
Guaranteed Party shall specify in a notice delivered to the other in accordance with this Section 
10): 
 
If to Guarantor: 
   _________________ 
   _________________ 
                    Attn:       _________________ 
 
If to Guaranteed Party:     _________________ 

[                             ] 

11. Counterparts. This Guarantee may be executed in counterparts, each of which 
when executed and delivered shall constitute one and the same instrument. 

12. Governing Law; Jurisdiction. This Guarantee shall be governed by and construed 
in accordance with the laws of the State of New York without giving effect to principles of 
conflicts of law (other than section 5-1401 of the General Obligations Law of the State of New 
York). Guarantor and Guaranteed Party agree to the non-exclusive jurisdiction of any federal 
district court located in Multnomah County, Oregon over any disputes relating to this Guarantee. 

 
13. Further Assurances. Guarantor shall cause to be promptly and duly taken, 

executed, acknowledged and delivered such further documents and instruments as Guaranteed 
Party may from time to time reasonably request in order to carry out the intent and purposes of 
this Guarantee. 

  
14. Limitation on Liability. Except as specifically provided in this Guarantee, 

Guaranteed Party shall have no claim, remedy or right to proceed against Guarantor or against 
any past, present or future stockholder, partner, member, director or officer thereof for the 
payment of any of the Obligations, as the case may be, or any claim arising out of any 
agreement, certificate, representation, covenant or warranty made by Obligor in the Agreement. 

15. Effectiveness. This Guarantee shall be effective as of the date set forth in the 
first paragraph hereof upon its execution by both Guarantor and Guaranteed Party. 
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IN WITNESS WHEREOF, Guarantor and Guaranteed Party have executed and 
delivered this Guarantee. 

[Guarantor] 

By:  _____________________ 
Name: 
Title: 

Acknowledged and agreed: 

GREEN MOUNTAIN POWER CORPORATION 

By: ___________________ 
Name: 
Title: 
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Exhibit 2 
To Annex B 

 

FORM OF LETTER OF CREDIT 

IRREVOCABLE NONTRANSFERABLE STANDBY LETTER OF CREDIT 

Reference Number:  ____________________ Date: ____________   

AMOUNT: USD _______________   

EXPIRY: __________________ 

BENEFICIARY: APPLICANT: 

[NAME OF GUARANTEED PARTY] [NAME OF CREDIT SUPPORT PARTY] 

[ADDRESS OF GUARANTEED PARTY] [ADDRESS OF CREDIT SUPPORT PARTY] 

Ladies and Gentlemen: 

We establish our Irrevocable Nontransferable Standby Letter of Credit No. ___________   
(this "Letter of Credit") in your favor in the amount of XXX AND XX/100 Dollars ($ 
 _____ ) (the "Available Amount"), effective immediately and expiring at 5:00 p.m. Eastern  
Prevailing Time on the Expiration Date (as defined below). 

This Letter of Credit expires and shall be of no further force or effect upon the close of 
business on _________________ or, if such Day is not a Business Day (as defined below), on the  
next preceding Business Day (the "Expiration Date"); provided however that this Letter of 
Credit shall automatically be extended for additional one- (1-) year terms unless we provide 
written notice to you, by certified mail, return receipt requested or overnight delivery, at least 
sixty (60) days prior to the then current Expiration Date. For the purposes hereof, "Business 
Day" shall mean any Day on which commercial banks are not authorized or required to close in 
New York, NY. 

Subject to the terms and conditions in this Letter of Credit, funds under this Letter of 
Credit are available to Beneficiary by presentation of your sight draft(s) drawn on [BANK] (the 
"Bank") of the following, on or prior to 5:00 p.m. Eastern Prevailing Time, on or prior to the 
Expiration Date: 

1. The original of this Letter of Credit and all amendments (or photocopy of the 
original for partial drawings); and 

2. The Drawing Certificate issued in the form of Attachment A attached hereto and 
which forms an integral part hereof, duly completed (including a Statement of Damages, in the 
case of a drawing pursuant to paragraph 1.A or 1.B thereof) and purportedly bearing the 
signature of an executive officer or director of the Beneficiary. 
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Partial drawing of funds shall be permitted under this Letter of Credit, and this Letter of 
Credit shall remain in full force and effect with respect to any continuing balance; provided that 
the Available Amount shall be reduced by the amount of each such drawing. 

This Letter of Credit may be cancelled upon written notice from the Beneficiary, 
requesting that this Letter of Credit be cancelled, accompanied by the original of this Letter of 
Credit and all amendments. 

This Letter of Credit is not transferable or assignable. Any purported transfer or 
assignment shall be void and of no force or effect. 

Banking charges shall be the sole responsibility of the Applicant. 

This Letter of Credit sets forth in full our obligations, and such obligations shall not in 
any way be modified, amended, amplified or limited by reference to any documents, 
instruments or agreements referred to in this Letter of Credit, except only the attachment 
referred to in this Letter of Credit; and any such reference shall not be deemed to incorporate 
by reference any document, instrument or agreement except for such attachment. 

The Bank engages with the Beneficiary that Beneficiary's drafts drawn under and in 
compliance with the terms of this Letter of Credit will be duly honored if presented to the Bank 
on or before the Expiration Date. 

Except so far as otherwise stated, this Letter of Credit is subject to the International 
Standby Practices ISP98 (also known as International Chamber of Commerce Publication No. 
590), or revision currently in effect (the "ISP"). As to matters not covered by the ISP, the laws 
of the State of New York, without regard to the principles of conflicts of laws thereunder (other 
than section 5-1401 of the General Obligations Law of the State of New York), shall govern all 
matters with respect to this Letter of Credit. 

AUTHORIZED SIGNATURE for Issuer 

Name: _______________________  

Title: _________________________  
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ATTACHMENT A 

DRAWING CERTIFICATE 

TO [ISSUING BANK NAME] 

IRREVOCABLE NONTRANSFERABLE STANDBY LETTER OF CREDIT 

No .  

DRAWING CERTIFICATE 

Bank 

Bank Address 
Subject: Irrevocable Nontransferable Standby Letter of Credit 
 

Reference Number: ___________________________________________ 
 

The undersigned executive officer or director of [NAME OF GUARANTEED PARTY] 
(the "Beneficiary") certifies under penalty of perjury to [ISSUING BANK NAME] (the "Bank") 
and [NAME OF CREDIT SUPPORT PARTY] (the "Applicant"), with reference to Irrevocable 
Nontransferable Standby Letter of Credit No. ___________ , dated  _______________ (the Letter  
of Credit"), issued by the Bank in favor of the Beneficiary, as follows as of the date hereof: 

1. The Beneficiary is entitled to payment of an amount equal to  ________________   
Dollars ($ ____________ ) under that certain Power Purchase Agreement between Applicant and 
Beneficiary dated as of   ____________________ (the "Agreement") for the following reason(s) 
[check applicable provision]: 

[ ]A Such amount is presently due and owing to Beneficiary on account of a 
continuing "Event of Default" (as defined in the Agreement) with respect to the Applicant, and 
the true calculation of the such amount is set forth in detail in the attached Statement of 
Damages. 

[ ]B An "Early Termination Date" (as defined in the Agreement) has occurred or 
been designated as a result of an "Event of Default" (as defined in the Agreement) with respect 
to the Applicant for which there exist equal or greater unsatisfied payment obligations, and the 
true calculation of such payment obligations is set forth in detail in the attached Statement of 
Damages. 

[ ]C (i) The Bank has provided written notice to the Beneficiary of the Bank's intent 
not to renew the Letter of Credit following the present Expiration Date thereof, (ii) the Letter of 
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Credit will expire in fewer than thirty (30) days from the date hereof, (iii) the Applicant is 
required to but has not provided the Beneficiary alternative Credit Support (as defined in the 
Agreement), and (iv) the Applicant will hold the proceeds of the Letter of Credit as cash 
collateral for any and all amounts owing to the Applicant under the Agreement until such time 
as it is entitled to payment of such amount pursuant to the Agreement. 

2. Based upon the foregoing, the Beneficiary makes demand under the Letter of 
Credit for payment of _______________________________  U.S. DOLLARS AND ____ /100ths 
(U. S .$ ______________ ), which amount does not exceed (i) the amount set forth in paragraph 1  
above, and (ii) the Available Amount under the Letter of Credit as of the date hereof. 

3. Funds paid pursuant to the provisions of the Letter of Credit shall be wire 
transferred to the Beneficiary in accordance with the following instructions: 

Unless otherwise provided, capitalized terms that are used and not defined shall have 
the meaning given each such term in the Letter of Credit. 

IN WITNESS WHEREOF, this Certificate has been duly executed and delivered [, 
together with the attached Statement of Damages,] on behalf of the Beneficiary by its 
undersigned executive officer or director as of this ____day of ___________ .   

Beneficiary: [GUARANTEED PARTY] 

By: ________________________  

Name: _______________________  

Title: _________________________  

Copy to: 

[NAME OF CREDIT SUPPORT PARTY] 

[ADDRESS OF CREDIT SUPPORT PARTY] 
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STATEMENT OF DAMAGES 

For the reason(s) indicated in the Drawing Certificate to which this Statement of 
Damages is attached, and which this Statement of Damages is an integral part of, the 
Beneficiary certifies (i) that it has calculated that __________($__________) (or a greater 
amount) is presently due and owing to Beneficiary on account of [a continuing "Event of 
Default"] [an "Early Termination Date"] (as defined in the Agreement), calculated as set forth in 
detail below, and (ii) such calculation is made in accordance with Article VIII of the Agreement. 

 

 [INSERT DETAILED CALCULATION OF DAMAGES]
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Exhibit 3 
To Annex B 

 

       FORM OF CASH ESCROW AGREEMENT  

MASTER ESCROW AGREEMENT 

Pursuant to this Master Escrow Agreement (this "Agreement") dated [ ], the 
Depositors identified below (the "Depositors") hereby establish an escrow account (the 
"Account") with  ___________________  (the "Agent") (the Depositors and Agent hereafter are  
sometimes referred to individually as a "Party" and collectively as the "Parties"), to be 
maintained and administered for the purposes described in Schedule I attached hereto in 
accordance with the following terms and conditions: 

The funds and/or property described on Schedule I attached hereto and incorporated 
herein (the "Assets") will be deposited in the Account (or any Subaccount described herein 
established by the Parties with respect to the Account) upon delivery thereof to the Agent in the 
manner and at the time(s) specified in the said Schedule I. The Agent is hereby authorized and 
directed by each of the Depositors, as their escrow agent, to hold, deal with and dispose of the 
Assets as provided in the Instructions set forth in Schedule II attached hereto and incorporated 
herein, subject to and in accordance with the terms and conditions set forth in the following 
paragraphs of this Agreement, which in all events shall govern and control over any contrary or 
inconsistent provisions contained in Schedule I or II attached hereto. 

1. Agent's Duties. Agent's duties and responsibilities shall be limited to those 
expressly set forth in this Agreement, and Agent shall not be subject to, or obliged to recognize, 
any other agreement between any or all of the other Parties or any other Persons, even though 
reference thereto may be made herein; provided however this Agreement may be amended at 
any time or times by an instrument in writing signed by all of the Parties. Agent shall not be 
subject to or obligated to recognize any notice, direction or instruction of any or all of the Parties 
or of any other Person, except as expressly provided for and authorized in Schedule II, and in 
performing any duties under this Agreement, the Agent shall not be liable to any Party for 
consequential damages (including without limitation lost profits), losses or expenses, except and 
to the extent attributable to any gross negligence or willful misconduct on the part of the Agent. 

2. Court Orders or Process. If any controversy arises between the Parties, or with 
any other party, concerning the subject matter of this Agreement, or its terms or conditions, 
Agent will not be required to determine and/or resolve the controversy or to take any action 
regarding it. Agent may hold all documents and funds and may wait for settlement of any such 
controversy by final appropriate legal proceedings or other means as, in Agent's discretion, 
Agent may require as evidence of final settlement, despite what may be set forth elsewhere in 
this Agreement. In such event, Agent will not be liable for interest or damage. Agent is 
authorized, in its sole discretion, to comply with orders issued or process entered by any court 
with respect to the Account, the Assets or this Agreement, without determination by the Agent 
of such court's jurisdiction in the matter. If any Assets are at any time attached, garnished or 
levied upon under any court order, or in case the payment, assignment, transfer, conveyance or 
delivery of any such property shall be stayed or enjoined by any court order, or in case any 
order, judgment or decree shall be made or entered by any court affecting such property or any 
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part thereof, then in any such event, Agent is authorized, in its sole discretion, to rely upon and 
comply with any such order, writ, judgment or decree that it is advised by legal counsel of its 
own choosing is binding upon it; and if Agent complies with any such order writ, judgment or 
decree, it shall not be liable to any of the Depositors or to any other person, firm or corporation 
by reason of such compliance, even though such order, writ, judgment or decree may be 
subsequently reversed, modified, annulled, set aside or vacated. 

3. Agent's Actions and Reliance. Agent shall not be personally liable for any act 
taken or omitted by it hereunder if taken or omitted by it in good faith and in the exercise of its 
own best judgment, except and to the extent any such act or omission constitutes gross 
negligence or willful misconduct on the part of the Agent. Agent shall also be fully protected in 
relying upon any written notice, instruction, direction, certificate or document provided to it 
under and pursuant to this Agreement that in good faith it believes to be genuine, including 
written instructions from Depositors in the form of the attached Exhibit(s), if any. 

4. Collections. Unless otherwise specifically indicated in Schedule II, Agent shall 
proceed as soon as practicable to collect any checks, interest due, matured principal or other 
collection items with respect to Assets at any time deposited in the Account or Subaccount. All 
such collections shall be subject to the usual collection procedures regarding items received by 
Agent for deposit or collection. Agent shall not be responsible for any collections with respect 
to any of the Assets if Agent is not registered as record owner thereof or otherwise is not 
entitled to request or receive payment thereof as a matter of legal or contractual right. All 
collection payments or receipts shall be deposited to the respective Account or Subaccount, 
except as otherwise provided in Schedule II. Agent shall not be required or have a duty to 
notify anyone of any payment or maturity under the terms of any instrument, security or 
obligation deposited in the Account, nor to take any legal action to enforce payment of any 
check, instrument or other security deposited in the Account. The Account is a safekeeping 
escrow account, and no interest shall be paid by Agent on any money deposited or held therein, 
except as provided in Section 6 hereof. 

 
5. Agent Responsibility. Agent shall not be responsible or liable for the sufficiency 

or accuracy of the form, execution, validity or genuineness of documents, instruments or 
securities now or hereafter deposited in the Account, or of any endorsement thereon, or for any 
lack of endorsement thereon, or for any description therein. Registered ownership of or other 
legal title to Assets deposited in the Account shall be maintained in the name of Agent, or its 
nominee, only if expressly provided in Schedule II. Agent may maintain qualifying Assets in a 
Federal Reserve Bank or in any registered clearing agency as Agent may select, and may 
register such deposited Assets in the name of Agent or its agent or nominee on the records of 
such Federal Reserve Bank or such registered clearing agency or a nominee of either. Agent 
shall not be responsible or liable in any respect on account of the identity, authority or rights of 
the persons executing or delivering or purporting to execute or deliver any such document, 
security or endorsement or this Agreement. 

 
6. Investments. All monies held in the Account shall be invested by Agent in a 

triple "A" rated money market fund or in such other investments as may be provided for in 
Schedule II. The shares of the funds are not deposits or obligations of, or guaranteed by any, 
bank, nor are they insured by the Federal Deposit Insurance Corporation, the Federal Reserve 
Board or any other agency. The investment in such fund or other investments may involve 
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investment risk, including possible loss of principal. The Agent shall not be liable for losses, 
penalties or charges incurred upon any sale or purchase of any such investment. All interest, 
dividends, distributions and other accretions to the Assets shall [become part of the Assets] [be 
disbursed pursuant to Schedule II]. All entities entitled to receive interest or income from the 
Account will provide Agent with a W-9 or W-8 IRS tax form prior to the disbursement of 
interest or income. A statement of citizenship will be provided if requested by Agent. 

7. Notices/Directions to Agent. Notices and directions to Agent from Depositors, 
or from other persons authorized to give such notices or directions as expressly set forth in 
Schedule II, shall be in writing and signed by an authorized representative as identified 
pursuant to Schedule II, and shall not be deemed to be given until actually received by Agent's 
employee or officer who administers the Account. Agent shall not be responsible or liable for 
the authenticity or accuracy of notices or directions properly given hereunder if the written 
form and execution thereof on its face purports to satisfy the requirements applicable thereto 
as set forth in Schedule II, as determined by Agent in good faith without additional 
confirmation or investigation. 

8. Books and Records. Agent shall maintain books and records regarding its 
administration of the Account, and the deposit, investment, collections and disbursement or 
transfer of Assets; shall retain copies of all written notices and directions sent or received by it in 
the performance of its duties hereunder; and shall afford each Depositor reasonable access, 
during regular business hours, to review and make photocopies (at Depositor's cost) of the same. 

9. Disputes Among Depositors and/or Third Parties. In the event Agent is notified 
of any dispute, disagreement or legal action between or among any of the Depositors and/or 
any third parties, relating to or arising in connection with the Account, the Assets or the 
performance of the Agent's duties under this Agreement, the Agent shall be authorized and 
entitled, subject to Section 2 hereof, to suspend further performance hereunder, to retain and 
hold the Assets then in the Account, and to take no further action with respect thereto until the 
matter has been fully resolved, as evidenced by written notification signed by all Depositors 
and any other parties to such dispute, disagreement or legal action. 

10. Notice by Agent. Any notices that Agent is required or desires to give hereunder 
to any of the Depositors shall be in writing and may be given by mailing the same to the address 
indicated below opposite the signature of such Depositor (or to such other address as said 
Depositor may have theretofore substituted therefor by written notification to Agent), by United 
States certified or registered mail, postage prepaid; by reputable overnight courier service; or by 
facsimile, so long as receipt of any such facsimile is confirmed. For all purposes hereof, any 
notice so mailed shall be as effective as though served upon the person of the Depositor to 
whom it was mailed on the third (3rd) Business Day after the time it is deposited in the United 
States mail by Agent, properly addressed and with postage prepaid, whether or not such 
Depositor thereafter actually receives such notice. Notice given in any other manner shall be 
effective upon receipt. Whenever under the terms hereof the time for Agent's giving a notice or 
performing an act falls upon a Saturday, Sunday or holiday, such time shall be extended to the 
next Business Day. 
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11. Agent Compensation and Expenses. Agent shall be paid a fee for its services as 
set forth on Schedule III attached hereto and incorporated herein, which shall be subject to 
increase upon notice sent to the Depositors, and reimbursed for its reasonable costs and 
expenses incurred. Unless otherwise provided, the Depositors each will pay one-half of all 
Agent's usual charges and Agent may deduct such sums from the funds deposited. If Agent's 
fees, reasonable costs or expenses provided for herein are not promptly paid when due, and if 
there is no cash or insufficient cash in the Account to pay the same, then upon thirty (30) days' 
prior written notice to the Depositors, Agent may sell such portion of the Assets held in the 
Account as necessary and reimburse itself therefor from the proceeds of such sale. In the event 
that the conditions of this Agreement are not promptly fulfilled, or if Agent renders any service 
not provided for in this Agreement, or if the Depositors request a substantial modification of 
this Agreement's terms, or if any controversy arises, or if Agent is made a party to or intervenes 
in any litigation pertaining to this escrow or its subject matter or, in the exercise of its business 
judgment, finds it necessary to consult with counsel regarding the same, then in any such case 
Agent shall be reasonably compensated for such extraordinary services and reimbursed for all 
costs, attorneys' fees (including reasonably allocated costs of in-house counsel) and expenses 
reasonably incurred by Agent in connection with such default, delay, controversy or litigation, 
and Agent shall have the right to retain all documents and/or other things of value at any time 
held by Agent in this escrow until such compensation, fees, costs and expenses are paid. The 
Depositors jointly and severally promise to pay these sums upon demand. The Depositors and 
their respective successors and assigns agree jointly and severally to indemnify and hold Agent 
harmless against any and all losses, claims, damages, liabilities and expenses, including 
reasonable costs of investigation, counsel fees (including reasonably allocated costs of in-house 
counsel) and disbursements that may be imposed on Agent or incurred by Agent in connection 
with the performance of its duties under this Agreement. Agent shall have a first lien on the 
Assets for such compensation and expenses. 

12. Agent Resignation. It is understood that Agent reserves the right to resign at any 
time by giving written notice of its resignation, specifying the effective date thereof, to the 
Depositors. Within thirty (30) days after receiving the aforesaid notice, the Depositors agree to 
appoint a successor escrow agent to which Agent may transfer the Assets then held in the 
Account, less its unpaid fees, costs and expenses. If a successor escrow agent has not been 
appointed and has not accepted such appointment by the end of such thirty- (30-) day period, 
Agent may apply to a court of competent jurisdiction for the appointment of a successor escrow 
agent, and the costs, expenses and reasonable attorneys' fees that Agent incurs in connection 
with such a proceeding shall be paid by the Depositors. 

13. Escrow Termination. If this Agreement shall not have previously terminated, 
then it shall terminate on [ ], as provided in Schedule II, at which time the Assets  
then held in the Account, less Agent's unpaid fees, costs and expenses, shall be distributed in 
the following manner: 

14. Governing Law. This Agreement shall be construed, enforced and administered 
in accordance with the laws of the State of [ ]. 

15. Automatic Succession. Any company into which the Agent may be merged or 
with which it may be consolidated, or any company to whom Agent may transfer a substantial 
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amount of its Escrow business, shall be the successor to the Agent without the execution or 
filing of any paper or any further act on the part of any of the Parties, anything herein to the 
contrary notwithstanding. 

16. Disclosure. The Parties hereby agree not to use the name of [insert name of 
Agent] to imply an association with the transaction other than that of a legal escrow agent. 

17. Brokerage Confirmations. The Parties acknowledge that, to the extent 
regulations of the Comptroller of Currency or other applicable regulatory entity grant a right to 
receive brokerage confirmations of security transactions of the escrow, the Parties waive 
receipt of such confirmations, to the extent permitted by law. The Agent shall furnish a 
statement of securities transactions on its regular monthly reports. 

18. Counterparts. This Agreement may be executed in any number of counterparts, 
each of which shall be an original, but all of which, when taken together, shall constitute and 
be one and the same instrument. The exchange of copies of this Agreement and of signature 
pages by facsimile transmission shall constitute effective execution and delivery of this 
Agreement as to the Parties and may be used in lieu of the original Agreement for all 
purposes. Signatures of the Parties transmitted by facsimile shall be deemed to be their 
original signatures for all purposes. 

The undersigned Agent hereby agrees to hold, deal with and dispose of the Assets at any 
time deposited to the Account in accordance with the foregoing Agreement. 

[Signature page follows] 
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IN WITNESS WHEREOF, the undersigned have affixed their signatures and hereby 
adopt as part of this instrument Schedules I, II and III, which are incorporated by reference. 

DEPOSITOR: ________________________  DEPOSITOR: __________________________   

By:  __________________________________  By:  _______________________________   

Its:  __________________________________  Its:  ________________________________   

(Address) (Address) 

(City, State and Zip Code) (City, State and Zip Code) 

___________________________________          _____________________________________ 
(Telephone) (Telephone) 
 
____________________________________         _____________________________________ 
(Facsimile Number) (Facsimile Number) 
 
 
Tax I.D. ___________________________ Tax I.D.______________________________ 

 
  ________________________________ 
  as Agent 

By:  __________________________  
Its:  __________________________  

Notices to Agent shall be sent to: 

[Name] 
[Address] 
[City, State, Zip] 

With Fax Copy to: 
[Name] 
[Facsimile Number]
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ANNEX C 

NOTICE 

If to Seller:  

All Notices:   Deerfield Wind, LLC 
c/o Iberdrola Renewables, LLC 
1125 NW Couch St., Ste. 700 
Portland, OR 97209 
Attn: Contract Administration, with a copy to Asset Management 
Phone: 503.796.6918 
Facsimile: 503.478.6394 
Email: contract.admin@iberdrolaren.com  

Operations:   Attn: Iberdrola Remote Operations 
Phone: 866.351.5657 
Email: RemoteOperations@iberdrolaren.com  

Invoices:  Attn: Settlements 
Phone: 503.796.6917 
Facsimile: 503.796.6908 

Scheduling:  Attn: Trading/Scheduling     
Phone: 503.796.7019 
Fax: 503.796.6903 

Payments:  Attn: Month-End Checkout      
Phone: 503.796.6917 
Facsimile: 503.796.6908 

Wire Transfer: Bank Name: JPMorgan Chase Bank N.A., New York, NY 
Account Number:   816536437 
ABA Number: 021000021 
Name: Iberdrola Renewables, LLC 
 

Credit  Attn: Credit Director 
And  Phone: 503.241.3214 
Collections Facsimile: 503.796.6902 
 
If to Buyer: 
 

All Notices:    Green Mountain Power 
             163 Acorn Lane 
            Colchester, VT  05446 
             Attn: Power Supply Department 

mailto:Email:%20contract.admin@iberdrolaren.com
mailto:RemoteOperations@iberdrolaren.com
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            Phone: 802.655.8464 
             Facsimile: 802.655.8471 

   Email:  gmp-trading@greenmountainpower.com 

Invoices: Attn:  Accounts Payable 
Phone: 802.655. 
Facsimile: 802.655.8550  
FIP@greenmountainpower.com 

 
 

Scheduling:   Attn: Trading/Scheduling                
Phone: 802.747.6861 
Fax: 802.655.8471 
Email: gmp-trading@greenmountainpower.com 

 

Payments: Attn: Accounts Receivable                         
Phone: 802.770.3324 
Facsimile: 802.655.8550 

Wire Transfer  
Bank: Peoples United Bank (account for Green Mountain Power) 
Account Number: 0019001881  
ABA Number: 011600062 

 
 
Credit/Collections: Attn: Chief Financial Officer 

Phone: 802.655.8768 
Facsimile: 802.655.8419

mailto:Email:%20contract.admin@iberdrolaren.com
mailto:FIP@greenmountainpower.com
mailto:gmp-trading@greenmountainpower.com
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ANNEX D 

ENVIRONMENTAL ATTRIBUTES ATTESTATION AND BILL OF SALE 

 I, [Insert Name and Title of Seller Attesting Officer] of Deerfield Wind, LLC 

(Deerfield”), hereby declare and attest as set forth below.  Defined terms used in this Attestation 

if not otherwise defined shall have the meaning set forth in the Power Purchase Agreement (the 

“Agreement”) between Deerfield and Green Mountain Power Corporation (“GMP”). 

1. Environmental Attributes corresponding to [Insert applicable amount] MWh of 

Metered Output produced by the Project during the [Insert period] (“Applicable Period”)  

period were transferred to GMP pursuant to the Agreement. 

2. The Environmental Attributes for the Applicable Period:   

(i)  are associated with Metered Output produced by the Project in accordance with Section 

2.2 of the Agreement; and 

(ii)  were, prior to transfer to GMP in accordance with Section 2.2 of the Agreement, solely 

and exclusively owned by Deerfield. 

3. Deerfield has not: 

(i)  transferred the Environmental Attributes for the Applicable Period to any other Person; 

(ii) made any representations in respect of such Environmental Attributes to any other 

Person;  

(iii) otherwise sold, claimed, or represented such Environmental Attributes as part of energy 

sold elsewhere or used; 

(iv) otherwise retired such Environmental Attributes; or 

(v)  used such Environmental Attributes to satisfy any other Person's obligations. 

4. To the fullest extent allowed under applicable law, all of Deerfield’s’ right, title and 

interest in the Environmental Attributes for the Applicable Period have been transferred to GMP 

free and clear of any liens, taxes, claims, security interests or other encumbrances. 

As an authorized agent of Deerfield, I declare and attest that the above statements are true 

and correct. 

______________________________  _________ 

[Insert Name and Title]    Date 

[Insert Place of Execution of Attestation]



 

75 
 

  

ANNEX E 

PERMITS 

 
 
 

Permit 
FAA 
VT PSB CPG 

USFS SUP 

VT ANR Stormwater 

VT ANR Water Quality 

NPDES 

USACE 404 Permit 
401 WQC 
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ANNEX F 
ASSET PURCHASE AGREEMENT 

This ASSET PURCHASE AGREEMENT (this “Agreement”) is made and entered into as of 
[__________], 20__ (the “Effective Date”), by and between Deerfield Wind, LLC, a Delaware limited 
liability company (“Seller”) and Green Mountain Power Corporation, a Vermont corporation (“Purchaser”).  
Purchaser and Seller are sometimes referred to in this Agreement collectively as the “Parties” and each, 
individually, as a “Party.”   

RECITALS 

WHEREAS, Seller has received from the Vermont Public Services Board an Amended Certificate of 
Public Good dated [Date], pursuant to which it constructed the Deerfield Wind Generation Facility and 
related assets specified on Schedule A hereto in Readsboro and Searsburg, Vermont as more fully described 
herein (the “Project”);  

WHEREAS, Seller owns and operates the Project and entered into a Power Purchase Agreement 
(“PPA”) with Purchaser, pursuant to which Seller granted Buyer an option to purchase the Project 
(“Option”); and 

WHEREAS, Purchaser exercised the Option by notice provided to Seller on [Date] and thereafter 
completed due diligence; and 

WHEREAS, Purchaser desires to purchase the Project and to assume certain obligations and 
liabilities from Seller, and Seller desires to sell, convey, assign, and transfer to Purchaser such assets, 
contracts and properties together with such obligations and liabilities, all in the manner and subject to the 
terms and conditions set forth herein. 

NOW, THEREFORE, in consideration of the foregoing premises and the covenants, representations 
and warranties contained herein, and for other good and valuable consideration, receipt and sufficiency of 
which are hereby acknowledged, the Parties adopt the foregoing recitals and agree as follows: 

AGREEMENT 

ARTICLE I  
Definitions and Interpretation. 

 
1.1 Defined Terms.   The capitalized terms used in this Agreement have the meanings set 

forth below.  Any capitalized terms not defined in this Section shall have the meanings ascribed to 
them in this Agreement. 

(a) “Applicable Law” means all laws, statutes, codes, acts, treaties, ordinances, 
orders, judgments, writs, decrees, injunctions, rules, regulations, governmental approvals, licenses 
and permits, directives, and requirements of any Governmental Authority, in each case applicable to 
the referenced subject matter or applicable to and binding upon a referenced Person, as the case may 
be. 

(b) “Governmental Authority” means any federal, state, local or foreign 
government or any agency, bureau, board, commission, authority, body, court, department, official, 
political subdivision, tribunal or other instrumentality. 
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(c) “Liabilities” means any and all direct or indirect liabilities, obligations, 
commitments, expenses, claims, losses, damages, indebtedness, principal, interest, penalties, 
guaranties or endorsements of any type, absolute or contingent, known or unknown, accrued or 
unaccrued, absolute or contingent, due or to become due, or liquidated or unliquidated.  

(d) “Lien” means any mortgage, pledge, assessment, security interest, lease, lien, 
adverse claim, levy, charge or other encumbrance of any kind, or the interest of a vendor, lessor or 
other similar party under any conditional sale agreement, capital lease or other title retention 
agreement relating to any asset or any other contract to give any of the foregoing. 

(e) “Project” means as more fully described in Schedule A. 

(f)  “Tax” or “Taxes” mean any and all taxes, assessments, levies, charges or 
fees, including all net income, corporation, gross income, ad valorem, receipts, transfer, gains, 
profits, windfall profits, excise, real and personal property, gross receipts, sales, capital stock, use, 
production, value-added, goods and services, disability, license, payroll, estimated, stamp, custom 
duties, severance, withholding, social security and franchise or other governmental taxes or charges, 
imposed by any Governmental Authority, and such term shall include any interest, penalties or 
additions to tax attributable thereto. 

(g) “Transaction Documents” means this Agreement and any documents to be 
executed and delivered by either Party pursuant to Sections 2.4 and 2.6. 

ARTICLE II 
Purchase of Project; Closing. 

 
2.1 Closing.   The closing of the transaction contemplated by this Agreement (the 

“Closing”) shall be held concurrently with the execution of this Agreement, unless the parties 
mutually agree otherwise, at a location mutually acceptable to the Parties. 

2.2 Purchase of Assets.    

(a) At the Closing, Seller shall sell, assign and transfer to Purchaser, and 
Purchaser shall assume and take possession of, the Project. 

(b)  At the Closing Date, Purchaser shall assume and thereafter pay, honor, and 
discharge when due and payable the obligations, debts, charges, fees, expenses, disbursements, 
liabilities, and commitments of Seller under the terms of the contracts included in the Project (the 
“Purchaser Assumed Liabilities”).  The Purchaser Assumed Liabilities shall not include any 
liabilities or obligations not otherwise specifically assumed in this Agreement.   

2.3 Purchase Price. 

(a) At the Closing, Purchaser will pay to Seller fifty million dollars ($50,000,000) 
(the “Purchase Price”).   

2.4 Conditions Precedent.  All obligations of Seller and Purchaser under this Agreement 
are subject to the satisfaction of each of the following conditions precedent: 
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(a) Any necessary regulatory approvals specified on Schedule 2.4 hereto 
on terms reasonably acceptable to the Party required to obtain the approval. 

2.5 Purchaser Closing Requirements.  At or prior to the Closing, Purchaser shall have 
provided the following to Seller: 

(a) the Purchase Price; and 
 
(b) an Assignment and Assumption Agreement in the form attached as 

Exhibit A;  
(c) as Seller may reasonably request, any additional instruments of 

transfer, assignment or conveyance reasonably necessary to document the conveyance of the Project 
to Purchaser as contemplated by this Agreement, all in form and substance reasonably satisfactory to 
Seller. 
 

2.6 Seller Closing Requirements.   At or prior to the Closing, Seller shall have provided the 
following to Purchaser: 

(a) an Assignment and Assumption Agreement in the form attached as Exhibit A;  

(b) a Bill of Sale in the form attached as Exhibit B;  

(c) a Vermont quitclaim Deed with respect to the real property identified in 
Schedule 2.6(c) in the form attached as Exhibit C. 

(d) as Purchaser may reasonably request, any additional assignments or other 
instruments of transfer, assignment or conveyance from Seller or affiliates of Seller reasonably 
necessary to convey, transfer and assign title, together with possession, to the Project to Purchaser as 
contemplated by this Agreement, all in form and substance reasonably satisfactory to Purchaser; and  

(e) all approvals, authorizations, waivers, consents and releases of third parties 
identified on Schedule 2.5(f) to this Agreement.  

ARTICLE III  
Representations and Warranties of Seller.   

 
Seller represents and warrants to Purchaser that as of the Closing: 

3.1 Organization; Existence.   Seller is a limited liability company duly organized and validly 
existing under the laws of the State of Delaware. 

3.2 Authority; Enforceability.   Seller has the legal capacity to execute and deliver this 
Agreement, to perform its obligations hereunder and to consummate the transactions contemplated hereby.  
Seller has duly executed and delivered the Transaction Documents and each such Transaction Document 
constitutes the valid and binding obligation of Seller enforceable in accordance with its terms, subject to all 
applicable bankruptcy, insolvency, reorganization and other laws applicable to creditors’ rights and remedies 
and to the exercise of judicial discretion in accordance with general principles of equity. 
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3.3 Bankruptcy.   Seller has not filed a voluntary petition in bankruptcy or been adjudicated as 
bankrupt or insolvent, filed any petition or answer seeking any reorganization, liquidation, dissolution or 
similar relief under any federal bankruptcy act, insolvency, or other debtor relief law, nor sought nor 
consented to or acquiesced in the appointment of any trustee, receiver, conservator or liquidator of all or any 
substantial part of its properties. 

3.4 Effect of Agreement.   Neither Seller’s execution and delivery of the Transaction 
Documents to which it is a Party nor consummation of the transactions contemplated by the Transaction 
Documents will result in (a) a breach, default (with or without notice or lapse of time or both) or violation of 
any applicable provision of any agreement, instrument or understanding to which Seller is bound, subject or 
affected; (b) the creation of any Lien upon the Project; or (c) violation of any Applicable Law. 

3.5 No Outstanding Obligations.  Except for this Agreement, there are no outstanding or 
authorized preemptive rights, options, outstanding subscriptions, warrants, conversion rights or other 
rights, securities, agreements or commitments obligating Seller to sell or otherwise dispose of the 
Project, or any securities or obligations convertible into, or exercisable or exchangeable for, 
ownership interests in the Project. 

3.6 Taxes.   

(a) All tax returns have been timely filed (taking into account any extension of 
time to file granted or obtained); 

(b) All Taxes due and payable on or prior to the date hereof have been paid or 
will be timely paid; 

(c) Seller has not received from any taxing authority any written notice of 
proposed adjustment, deficiency or underpayment of any Taxes relating to the Project; and 

(d) Seller is not in violation (and with notice or lapse of time, or both, would not 
be in violation) of any Applicable Law relating to the payment or withholding of Taxes. 

3.7 No Default.  Seller is not in default with respect to any material obligations relating to 
the Project. 

3.8 Seller’s Brokerage Agreements.  Seller has not entered into any contract with any 
Person engaging such Person as an investment banker, broker, finder, financial advisor and who 
would be entitled to any fee or commission in connection with the transactions contemplated by this 
Agreement. 

3.9 Sole Owner. Seller is the sole owner of the Project.  Except as set forth in Schedule 3.9, the 
Project is free and clear of restrictions on or conditions to transfer and Seller is transferring to 
Purchaser good title to the Project free and clear of any Liens, provided, however, that Seller makes 
no representation or warranty as to whether the title of any lessor under the leases which are part of 
the Project is free and clear of any Liens. 

3.10 No Prior Agreement.  Seller has not entered into any presently effective contracts 
regarding the sale, conveyance, transfer or disposition of the Project (except for this Agreement) and 
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(ii) Seller has not granted to anyone, and no one possesses, any option to purchase or right of first 
refusal to purchase the Project except as set forth in the PPA. 

 In its capacity as the owner of the Project, Seller has complied in all material respects with, and is 
not in material violation of, and, except as set forth in Schedule 3.11, Seller has not received any 
notice of violation with respect to, any Applicable Law with respect to the Project. 

 Except as set forth in Schedule 3.12, there are no material claims, actions, proceedings or 
investigations (which with respect to investigations are limited to investigations the existence of 
which Seller has notice) pending, or to Seller’s knowledge threatened, against or relating to the 
Project, that if adversely determined could reasonably be expected to result in (a) the issuance of an 
order restraining or otherwise enjoining, prohibiting or making illegal the consummation of the 
transactions contemplated by the Transaction Documents or the performance of Seller’s obligations 
thereunder, (b) the creation of a Lien on all or a part of the Project or (c) any other material adverse 
effect on the Project.  Seller is not a party to, subject to or bound by any agreement with, or any 
judgment, order, writ, prohibition, injunction or decree of, any Governmental Authority which 
(i) would prevent or materially and adversely affect the execution, delivery or performance of this 
Agreement by Seller, or the transfer and conveyance of the Project to Purchaser pursuant to the 
terms hereof or (ii) would have any other material adverse effect on the Project.  

 Except as set forth in Schedule 3.13, no consent, waiver, agreement, approval, or authorization of, 
or declaration, filing, notice or registration to or with, any Governmental Authority or any other 
Person is required for the execution, delivery and performance by Seller of the Transaction 
Documents to which it is a party.  Without limiting the generality of the foregoing, all permits and 
approvals for the Project which are part of the Project are freely transferable without the 
authorization or consent of any Governmental Authority or other party except such authorizations or 
consents as Seller has obtained and which are identified on Schedule 3.13. 

3.14 Prior Agreements.  The PPA is hereby terminated effective on the Closing Date; 
provided, however, that such termination shall not affect either performance of obligations arising 
prior to the termination of the PPA or obligations under the PPA that survive termination of the PPA. 

 3.15. Disclaimer.  EXCEPT AS SET FORTH IN THIS AGREEMENT, INCLUDING THE 
SCHEDULES REFERRED TO HEREIN, SELLER MAKES NO REPRESENTATION OR 
WARRANTY, EXPRESS OR IMPLIED INCLUDING, WITHOUT LIMITATION, ANY 
WARRANTY OF MERCHANTABILITY, SUITABILITY, OR FITNESS FOR A PARTICULAR 
PURPOSE, OR QUALITY.  

ARTICLE IV    
Representations and Warranties of Purchaser.  

  
Purchaser represents and warrants to Seller that as of the date of the Effective Date: 

4.1 Organization; Existence.    Purchaser is a corporation duly organized and validly 
existing under the laws of the State of Vermont.   
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4.3 Authority; Enforceability.   Purchaser has the legal capacity to execute and deliver 
this Agreement, to perform its obligations hereunder and to consummate the transactions 
contemplated hereby.  

4.4 Claims; Adverse Orders and Injunctions.   There are no claims, actions, proceedings 
or investigations (which with respect to investigations are limited to investigations the existence of 
which Purchaser has notice) pending, or to Purchaser’s knowledge threatened, against or relating to 
Purchaser, that if adversely determined could reasonably be expected to result in the issuance of an 
order restraining or otherwise enjoining, prohibiting or making illegal the consummation of the 
transactions contemplated by the Transaction Documents or the performance of Purchaser’s 
obligations thereunder.   

4.5 Consents; Approvals.   Except as set forth in Schedule 4.4, no consent, waiver, 
agreement, approval, or authorization of, or declaration, filing, notice or registration to or with, any 
Governmental Authority or any other Person is required for the execution, delivery and performance 
by Purchaser of the Transaction Documents to which it is a party.  

ARTICLE V      
Indemnification. 

5.1 Scope of Indemnification of Purchaser Indemnitees. 

(a) Subject to the limitations and provisions of this Article 5 Seller agrees to 
indemnify, save and hold Purchaser, its Affiliates, officers, directors, members, agents and 
employees (the “Purchaser Indemnitees”) harmless from and against and compensate them for any 
and all demands, claims, actions, causes of action, assessments, damages, liabilities, losses, 
expenses, fees, judgments or deficiencies of any nature whatsoever (including reasonable attorneys’ 
fees and other costs and expenses incident to any suit, action or proceeding or any appeal therefrom)  
(each a “Purchaser Indemnifiable Loss”) received, incurred or sustained by, or threatened against, 
an Purchaser Indemnitee which shall arise out of or result from a breach of any representation, 
warranty or covenant of Seller under this Agreement. 

(b) A Purchaser Indemnitee having a claim under these indemnification 
provisions shall make a good faith effort to recover all losses, damages, costs and expenses from 
insurers of such Purchaser Indemnitee under applicable insurance policies so as to reduce the amount 
of any Purchaser Indemnifiable Loss hereunder.  The amount of any Purchaser Indemnifiable Loss 
shall be reduced to the extent that an Purchaser Indemnitee receives any insurance proceeds with 
respect to an Purchaser Indemnifiable Loss. 

(c) The expiration, termination or extinguishment of any covenant or agreement 
shall not affect the Parties’ obligations if the Purchaser Indemnitee provided the indemnifying Party 
(the “Seller Indemnifying Party”) with proper notice of the claim or event for which 
indemnification is sought prior to such expiration, termination or extinguishment. 

5.2 Scope of Indemnification of Seller Indemnitees. 

(a) Subject to the limitations and provisions of this Article 5, Purchaser agrees to 
indemnify, save and hold Seller, its Affiliates, officers, directors, members, agents and employees 
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(the “Seller Indemnitees”) harmless from and against and compensate them for any and all 
demands, claims, actions, causes of action, assessments, damages, liabilities, losses, expenses, fees, 
judgments or deficiencies of any nature whatsoever (including reasonable attorneys’ fees and other 
costs and expenses incident to any suit, action or proceeding or any appeal therefrom)  (each an 
“Seller Indemnifiable Loss”) received, incurred or sustained by, or threatened against, an Seller 
Indemnitee which shall arise out of or result from: (a) a breach of any representation, warranty or 
covenant of Purchaser under this Agreement or (b) any liability asserted against Seller for any 
Purchaser Assumed Liabilities for which Purchaser is responsible under the Transaction Documents. 

(b) A Seller Indemnitee having a claim under these indemnification provisions 
shall make a good faith effort to recover all losses, damages, costs and expenses from insurers of 
such Seller Indemnitee under applicable insurance policies so as to reduce the amount of any Seller 
Indemnifiable Loss hereunder.  The amount of any Seller Indemnifiable Loss shall be reduced to the 
extent that a Seller Indemnitee receives any insurance proceeds with respect to an Seller 
Indemnifiable Loss. 

(c) The expiration, termination or extinguishment of any covenant or agreement 
shall not affect the Parties’ obligations if the Seller Indemnitee provided the indemnifying Party (the 
“Purchaser Indemnifying Party”) with proper notice of the claim or event for which 
indemnification is sought prior to such expiration, termination or extinguishment. 

5.3 Procedures; Defense of Claims. 

(a) If either an Purchaser Indemnitee or a Seller Indemnitee (hereinafter a 
“Claiming Indemnitee”) receives notice of the assertion or commencement of any claim with respect 
to which indemnification is to be sought (a “Third-Party Claim”), from a Seller Indemnifying Party 
in the case of an Purchaser Indemnitee or an Purchaser Indemnifying Party in the case of a Seller 
Indemnitee (the Purchaser Indemnifying Party or the Seller Indemnfying Party being referred to as 
an “Indemnifying Party”), the Claiming Indemnitee shall give the Indemnifying Party reasonably 
prompt written notice thereof, but in any event not later than 10 days after the Claiming 
Indemnitee’s receipt of notice of such Third-Party Claim. Such notice shall describe the nature of the 
Third-Party Claim in reasonable detail and shall indicate the estimated amount, if practicable, of the 
Indemnifiable Loss that has been or may be sustained by the Claiming Indemnitee.  The 
Indemnifying Party shall have the right to participate in or, by giving written notice to the Claiming 
Indemnitee, to elect to assume the defense of any Third-Party Claim at such Indemnifying Party’s 
own expense and by such Indemnifying Party’s own counsel.  The Claiming Indemnitee shall 
cooperate in good faith in such defense, and may, at its expense, retain separate counsel. 

(b) If the Claiming Indemnitee receives written notice from the Indemnifying 
Party that such Indemnifying Party has elected to assume the defense of a Third-Party Claim as 
provided in the last sentence of the foregoing Section not later than 10 days after a Claiming 
Indemnitee provides written notice thereof to the Indemnifying Party, the Indemnifying Party shall 
not be liable for any legal expenses subsequently incurred by the Claiming Indemnitee in connection 
with the defense thereof; provided, that if the Indemnifying Party fails to take reasonable steps 
necessary to defend diligently such Third-Party Claim within 20 days after receiving notice from the 
Claiming Indemnitee, such that the Claiming Indemnitee believes the Indemnifying Party has failed 
to take such steps, the Claiming Indemnitee may assume its own defense, and the Indemnfying Party 
shall be liable for all reasonable expenses thereof. Without the prior written consent of the Claiming 
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Indemnitee, the Indemnifying Party shall not without the consent of the Claiming Indemnitee enter 
into any settlement of any Third-Party Claim unless such settlement includes a full and final release 
of all claims against Claiming Indemnitee and does not impose any obligations on Claiming 
Indemnitee. 

(c) If the amount of any Indemnifiable Loss, at any time subsequent to the 
making of an indemnity payment in respect thereof, is reduced by recovery, settlement or otherwise 
under or pursuant to any insurance coverage or pursuant to any claim, recovery, settlement or 
payment by or against any other entity, the amount of such reduction, less any costs or expenses 
incurred in connection therewith, shall promptly be repaid by the Claiming Indemnitee to the 
Indemnifying Party.  Upon making any indemnity payment, the Indemnifying Party shall, to the 
extent of such indemnity payment, be subrogated to all rights of the Claiming Indemnitee against 
any third party in respect of the Indemnifiable Loss to which the indemnity payment relates; 
provided, that (i) the Indemnifying Party shall then be in compliance with its obligations under this 
Agreement in respect of such Indemnifiable Loss and (ii) until the Claiming Indemnitee recovers full 
payment of its Indemnifiable Loss, any and all claims of the Indemnifying Party against any such 
third party on account of such indemnity payment is hereby made expressly subordinated and 
subjected in right of payment to the Claiming Indemnitee’s rights against such third party. Without 
limiting the generality or effect of any other provision hereof, each such Claiming Indemnitee and 
Indemnifying Party shall duly execute upon request all instruments reasonably necessary to evidence 
and perfect the above-described subrogation and subordination rights, and otherwise cooperate in the 
prosecution of such claims at the direction of Indemnifying Party. 

(d) A failure to give timely notice as provided in this Article 6 shall not affect the 
rights or obligations of any Party hereunder except if, and only to the extent that, as a result of such 
failure, the party that was entitled to receive such notice was actually prejudiced as a result of such 
failure or if an initial notice of a claim is provided after the survival period for such claim. 

5.4 Limitation of Liability.  Except for Losses arising from: (a) an Indemnifying Party’s 
indemnity obligations set forth herein solely as they relate to claims by third parties (including 
Taxes); or (b) liabilities resulting from the gross negligence, willful misconduct or fraud of a Party 
or its Affiliates, regardless of whether such act occurs before or after the Effective Date, neither 
Party will be liable for any Losses or be obligated to make any payment in respect of any Losses 
unless and until the aggregate amount of all Losses exceeds the sum of $10,000 (the “Deductible 
Amount”); provided, that at such time as the aggregate amount of all Losses for which such Party is 
liable shall exceed such sum, then Seller or Purchaser (as applicable) will (subject to the limitations 
set forth in provisions of this Agreement other than this Section 5.4) thereafter be liable for all 
Losses including the Deductible Amount.  Except for Losses of the types described in subparagraphs 
(a) – (b) above, Losses shall be limited so that in no event shall an Indemnifying Party be liable to a 
Claiming Party for any special, indirect, non-compensatory, consequential, incidental, punitive or 
exemplary damages of any type, including loss of business opportunity or business interruptions 
whether arising in contract or tort (including negligence, whether sole, joint or concurrent or strict 
liability) or otherwise arising out of this Agreement.   

5.5 Exclusive Remedy.  The indemnification undertakings set forth in this Section 5 shall 
be the sole remedy of the Parties in the event of a breach of the terms of this Agreement.  
Notwithstanding the foregoing, a Party shall be entitled to seek equitable relief in the event of a 
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breach or threatened breach but may not seek any monetary recovery (other than the award of legal 
fees) in connection with such a proceeding. 

ARTICLE VI                                                                                                                              
Termination; Survival of Representations and Warranties.   

The representations and warranties set forth in this Agreement shall survive Closing twelve months, 
in each case notwithstanding the establishment of a shorter period by any applicable statute of 
limitations, the provisions of which are hereby waived, provided that liability with respect to any 
representation, warranty, covenant or obligation as to which a claim is made within the applicable 
survival period shall continue until the claim is finally determined and, if applicable, paid. 

ARTICLE VII    
Announcements and Confidentiality. 

 
7.1 Announcements.   No public announcement shall be made on the subject matter or 

terms of this Agreement unless and before agreed among the Parties (consent not to be unreasonably 
withheld) or as required by Applicable Law. 

7.2 Confidential Information.   Each Party shall treat as confidential any information 
concerning the Project or the other Party’s ownership of the Project that is competitively sensitive, 
trade secret or otherwise would cause harm if publicly disclosed  and which has been marked or 
otherwise identified as confidential (collectively, “Confidential Information”); provided, that 
general descriptive information about the Project and information that at the time of disclosure or 
acquisition was in the public domain or later entered the public domain other than by breach of this 
Article 7 shall not be Confidential Information; and provided, further, that either Party may disclose 
information regarding the Project that, as a result of the transaction, it becomes the sole owner of, so 
long as such information does not disclose, directly or indirectly, any information concerning the 
other Party’s ownership of or involvement with the Project.  Subject to the foregoing, unless 
consented to in writing by the other Party, neither Party shall (a) distribute or disclose to any person, 
firm, entity, or corporation any of the Confidential Information, or (b) permit any third party to have 
access to any Confidential Information.  In the event that either Party is requested in any proceeding 
or by any Governmental Authority to disclose any Confidential Information, such Party shall, to the 
extent permitted under Applicable Law, give the other Party prompt notice of such request so that 
such other Party may seek an appropriate protective order.  If, in the absence of a protective order, 
the requested Party is nonetheless advised by counsel that disclosure of the Confidential Information 
is required (after exhausting any appeal requested by the other Party at the other Party’s expense, if 
prior notice to such Party is permitted), the requested Party may disclose such Confidential 
Information without liability hereunder.  

7.3 Survival.   The obligations of the Parties under Section 7.2 shall survive for two years 
from the Effective Date. 

Notwithstanding the foregoing, Seller acknowledges that neither Party shall have any contractual 
obligation to the other with respect to confidentiality of Project-related information which is 
acquired by Purchaser as part of the Project.     
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ARTICLE VIII   
Disputes. 

 
8.1 Choice of Law.   This Agreement shall be governed by, and construed, interpreted 

and enforced in accordance with, the substantive law of the State of Vermont, without regard to its 
principles of conflicts of law.  

8.2 Disputes.   In the event any dispute arises under this Agreement or any agreement 
contemplated hereby, the Parties will negotiate in good faith to resolve such dispute.  If such 
negotiations reach an impasse, each Party shall, within ten days of the receipt of a request in writing 
from the other Party, agree to meet in person (and not telephonically or through other means) to 
reach a mutually acceptable solution.  For the purpose of such in-person meeting, each Party shall 
designate an executive holding a position of vice president or higher to promptly (but not later than 
twenty days after such designation) attend such in-person meeting.  If a dispute continues to exist 
thirty days after the meeting of such executives, each Party may pursue any remedy available to it at 
law or equity.  

8.3 Jurisdiction and Venue.   The Parties irrevocably submit to the jurisdiction and venue 
of any Vermont state or federal courts and agree that all actions, proceedings or other matters arising 
directly or indirectly under this Agreement may be initiated and prosecuted in such courts and 
expressly consent that any service of process may be made by personal service upon a Party 
wherever the Party can be located or by certified or registered mail directed to a Party at the Party’s 
address set forth in Section 9.1. 

8.4 Waiver of Jury Trial.   EACH PARTY EACH HEREBY WAIVES ANY RIGHT IT 
MAY HAVE TO A JURY TRIAL IN ANY PROCEEDING ARISING OUT OF OR IN 
CONNECTION WITH THIS AGREEMENT AND IN CONNECTION WITH ANY CLAIM, 
COUNTERCLAIM OR DEFENSE ASSERTED AT ANY TIME OR AGAINST A PARTY TO 
THIS AGREEMENT.  

8.5 Limitation of Damages.  EXCEPT AS OTHERWISE EXPRESSLY SET FORTH 
HEREIN, IN NO EVENT SHALL A PARTY BE LIABLE TO ANOTHER PARTY FOR ANY 
SPECIAL, INDIRECT, NON-COMPENSATORY, CONSEQUENTIAL, INCIDENTAL, 
PUNITIVE OR EXEMPLARY DAMAGES OF ANY TYPE, INCLUDING LOSS OF BUSINESS 
OPPORTUNITY OR BUSINESS INTERRUPTIONS WHETHER ARISING IN CONTRACT OR 
TORT (INCLUDING NEGLIGENCE, WHETHER SOLE, JOINT OR CONCURRENT OR 
STRICT LIABILITY) OR OTHERWISE, ARISING OUT OF THIS AGREEMENT. 

8.6 Costs and Expenses.   In the event any action is commenced to recover any damages 
or enforce any rights or obligations under this Agreement, then the prevailing Party shall recover and 
the losing Party shall pay the reasonable attorneys’ fees, costs and expenses incurred by the 
prevailing Party at the trial and upon any appeals therefrom, as determined by the respective courts. 
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ARTICLE IX    
Miscellaneous Provisions. 

 
9.1 Notices.   Any notice required, permitted, or contemplated hereunder shall be in 

writing, shall be addressed to the Party to be notified at the address set forth below or at such other 
address as a Party may designate for itself from time to time by notice hereunder:  

If to Seller: 

Deerfield Wind, LLC 
125 NW Couch, Suite 700 
Portland, OR  97209 
Attn:  Contract Administration 
Phone: (503) 796-7000 
Fax: (503) 796-6937 

With a copy to: 

Iberdrola Renewables, LLC 
125 NW Couch, Suite 700 
Portland, OR  97209 
Attn:  General Counsel 
Phone: 
Fax:  

If to Purchaser: 

Green Mountain Power Corporation 
163 Acorn Lane 
Colchester, VT 05446 
Attn: Vice President-Power Supply 
 

With a copy to: 

Green Mountain Power Corporation 
163 Acorn Lane 
Colchester, VT 05446 
Attn: General Counsel 
 

9.2 Entire Agreement.   This Agreement (including the attached Schedules and Exhibits, 
which are incorporated by this reference) and the other Transaction Documents contain the complete 
Agreement between the Parties with respect to the matters contained in this Agreement and 
supersede all other Agreements, whether written or oral, with respect to the matters contained in this 
Agreement. 
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9.3 Amendment.   No modification, amendment, or other change to this Agreement will 
be effective unless consented to in writing by each of the Parties. 

9.4 No Third-Party Beneficiaries.   There are no third-party beneficiaries to this 
Agreement, and this Agreement shall not impart any rights enforceable by any Person that is not a 
Party. 

9.5 Costs and Expenses.   Each Party shall bear its own costs and expenses (including 
fees of counsel and outside advisors) in connection with the preparation, negotiation and execution 
of this Agreement.  

9.6 No Agency.   This Agreement is not intended, and shall not be construed, to create 
any association, joint venture, agency relationship, or partnership between the Parties or to impose 
any such obligation or liability upon either Party.  No Party shall have any right, power, or authority 
to enter into any agreement or undertaking for, act as or be an agent or representative of, or 
otherwise bind any other Party. 

9.7 Ambiguities.   Any term or provision of this Agreement shall be construed simply 
according to its fair meaning and not strictly for or against any Party.  The Parties collectively have 
prepared this Agreement, and none of the provisions hereof shall be construed against one Party on 
the ground that such Party is the author of this Agreement or any part hereof. Because both Parties 
have participated in the drafting of this Agreement, the usual rule of contract construction that 
resolves ambiguities against the drafter shall not apply. 

9.8 Counterparts; Facsimile Signatures.  This Agreement may be executed in 
counterparts, each of which shall have the effect of and be considered as an original of this 
Agreement.  Facsimile or electronic transmission of any signed original document, and 
retransmission of any facsimile or electronic transmission, will be the same as delivery of any 
original document.  At the request of any Party, the other Parties will confirm facsimile or electronic 
signatures by signing an original document. 

9.9 Assignment.   No Party shall assign, sell, transfer or convey this Agreement, or any 
right, interest or obligation hereunder without the prior written consent of the other Party, which may 
withhold its consent in its sole discretion. Any attempted assignment made not in compliance 
herewith shall be void.  Notwithstanding the foregoing or anything expressed or implied herein to 
the contrary, either Party may, without the prior written consent of the other Party, assign this 
Agreement (i) to a purchaser of all or substantially all of the assets of such Party; (ii) to an Affiliate 
of such Party; (iii) in connection with a merger of such Party with another Person or any other 
transaction resulting in a direct or indirect change of control of such Party. 

 9.10. Further Assurances; Ongoing Assistance.  The Parties shall at their own cost and 
expense execute and deliver such further documents and instruments and shall take such other 
actions as may be reasonably required or appropriate to evidence or carry out the intent and purposes 
of this Agreement or to show the ability to carry out the intent and purposes of this Agreement.  In 
addition, Seller agrees to provide reasonable (as determined by Seller in its discretion) ongoing 
assistance to Purchaser at Purchaser’s expense in Purchaser’s efforts to complete purchase of the 
Project. 
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[signature page follows] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their 
duly authorized representatives on the first date written above.   

 
DEERFIELD WIND, LLC 
 
 
By:        
Name: [________________] 
Title: [________________] 
 
 
By:        
Name: [________________] 
Title: [________________] 
 
 
 
 
GREEN MOUNTAIN POWER CORPORATION 
 
 
By:        
Name:       
Title:       
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Schedule A 
 

Project 
 

[To be completed upon the exercise of the option, but generally to include: (1) All real property, personal 
property currently or hereafter owned or leased by Seller, (2) all current and future contracts entered into by 

Seller, and (3) all related permits, approvals and consents assignable by the Seller, to the extent for the benefit 
of the Deerfield Wind Generation Facility or transmission of energy to the Metered Output Delivery Point]  
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Exhibit A 
 

Assignment and Assumption Agreement 
[To be completed upon the exercise of the option]
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Exhibit B 
 
 

Bill of Sale 
[To be completed upon the exercise of the option] 
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Exhibit C 
 
 

Warranty Deed 
[To be completed upon the exercise of the option] 
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[Add all required schedules -- To be completed upon the exercise of the option] 
 



 
 

DOUGLAS C. SMITH Direct Dial Number: 

 (802) 655-8462 

 Doug.Smith@GreenMountainPower.com 
July 2, 2015 

 

Ms. Susan M. Hudson,  

Clerk of the Board 

Vermont Public Service Board 

112 State Street 

Montpelier, VT 05620-2701  

 

Re:   Deerfield Wind Project 

 

Dear Ms. Hudson: 

 

I am writing this letter to advise that GMP has reached agreement with Deerfield Wind, LLC (“Seller”) 

for a long-term power purchase agreement, under which GMP will purchase this 30 MW project’s 

output (including power and environmental attributes) for a term of 25 years.  The fixed bundled price, 

which reflects an arm’s length negotiation between GMP and the Seller, is $88 per MWh with no 

escalation over time.  After ten years of operation, GMP will have an option to purchase the Project for a 

price of $50 million.  The agreement is contingent on the seller receiving all required regulatory 

approvals; Deerfield estimates that the project’s commercial operation date will likely be late 2017.   

 

For a number of reasons, GMP believes that this purchase is an appropriate addition to its power supply 

portfolio.  First, GMP has a need for significant additional sources to meet the needs of its customers in 

the long-term.  The Deerfield project is projected to provide roughly 100,000 MWh of energy per year, 

representing roughly two percent of GMP’s annual energy needs.  Deerfield is estimated to generate an 

average of roughly 7 MW of Forward Capacity Market capacity value based on the expected summer 

rating, which would represent about 0.8 percent of GMP’s capacity needs.  GMP customers will also 

benefit from the Renewable Energy Certificates (“RECs”) associated with Deerfield’s output.  GMP will 

have the option to retire the RECs (in which case the power would be claimed as wind power serving 

GMP’s customers, and to meet state renewable power requirements) or to sell the RECs (in which case 

the revenue would be used to lower GMP’s net power supply costs and retail rates). 

 

The project will also provide several forms of economic benefit.  It is appropriate for a portion of 

GMP’s power supply mix to be obtained from sources that are priced stably on a long-term basis, as 

opposed to purchasing power from the spot market or on a short-term basis.  The stably-priced Deerfield 

PPA will provide a hedge against potential wholesale market price increases driven by factors such as 

increasing fossil fuel prices, increasing costs of greenhouse gas regulation, and retirement of existing 

regional generating plants.   

 



The fixed PPA price of $88 per MWh compares favorably to credible forecasts of the market value of 

the Project’s output.  For the first several years of Project operation, recent forward market price 

indications (including “7x24” energy, Massachusetts Class 1 RECs, and an estimate of Forward 

Capacity Market value) for the project’s output is essentially the same as the PPA price.  For the longer 

term, under base case assumptions from GMP’s 2014 Integrated Resource Plan, the value of the 

Project’s output is roughly $95/MWh, moderately higher than the PPA price. These price comparisons 

do not reflect the potential that GMP’s right to purchase the Project after 10 years will provide 

additional value for our customers. 

 

In addition, GMP believes that now is a reasonable time for Project development and PPA pricing, 

considering that the current pricing environment reflects gains in wind technology, relatively low 

borrowing costs, and the availability of federal tax credits. While actual future market prices could differ 

significantly from today’s forecasts (particularly for individual products), purchasing the Project’s 

energy, capacity, and RECs on a bundled basis under the PPA should limit the likelihood that the 

purchase will turn out greatly above market in total.  The PPA price is also quite competitive with other 

potential sources for new renewable power at meaningful scale (e.g., long-term PPAs for the output of 

solar and biomass projects, and net metered solar power).  It is also notable that under the PPA GMP 

will pay only for power actually received, so that the Seller will bear most financial risk associated with 

plant operation, including the risk that actual Project output turns out lower than forecast.  The option 

for GMP to purchase the Project at a fixed price could provide additional value to customers under some 

future conditions - particularly if the Project’s actual average output exceeds forecast levels, or if future 

power market prices turn out higher than today’s expectations.  

 

The Deerfield purchase is also consistent with GMP’s 2011 and 2014 Integrated Resource Plans, which 

emphasize the development of new renewable generation (through PPAs or GMP ownership), and 

identify new wind as one of the resource types that GMP should explore.  Development of this relatively 

low-cost instate wind resource is also supportive of Vermont’s Comprehensive Energy Plan goal of 

achieving a 90 percent renewable energy supply by 2050. 

 

I trust that this information is helpful.  If you have any questions or concerns, feel free to contact me or 

my colleague Christopher Cole (Chris.Cole@greenmountainpower.com; 802-655-8464). 

 

Sincerely, 

 

 
 

Douglas C. Smith 

Director, Power Supply 

 

mailto:Chris.Cole@greenmountainpower.com


Form of Letter of Credit 

[NAME OF BANK] 
IRREVOCABLE STANDBY LETTER OF CREDIT 

  
Beneficiary      Effective Date:  [______]  
Vermont Public Service Board 
112 State Street     Letter of Credit No.:  [______]  
Montpelier, VT 05620-2701 
Attn: Contract Administration    Expiry Date:   [______] 
 
 
Re:   _______________ Project 
 PSB Docket No. ______ 
 CPG Issued on ________ 
 

 At the request of _______________ (the “Applicant” (the “Applicant”), [NAME OF 
BANK] (the “Issuer”), hereby issues this irrevocable Letter of Credit No. [_____] in the favor of 
the Vermont Public Service Board (the “Beneficiary”) available for an aggregate amount up to the 
maximum amount of $[Amount] ([Amount in words] United States Dollars), effective as of the 
date first set forth above and expiring at our office located at (or at any other office which may be 
designated by us by written notice delivered to you) on the earliest to occur of (i) [Expiration Date] 
(the “Stated Expiration Date”) or any automatically extended Stated Expiration Date, (ii) payment 
by Issuer hereunder of the maximum amount written above, or (iii) surrender of this original Letter 
of Credit to us for cancellation. 

It is a condition of this Letter of Credit that the Stated Expiration Date shall be 
automatically extended without amendment, for successive periods of one year each from the Stated 
Expiration Date hereof or any such automatically extended Stated Expiration Date, unless, no less 
than 60 days before any such Stated Expiration Date, Issuer sends Beneficiary notice stating that this 
Letter of Credit will not be extended beyond the then current Stated Expiration Date. Any such 
notice of non-extension shall be in writing, shall be sent by hand, by certified mail (return receipt 
requested), or by Federal Express or other overnight delivery service, and shall be addressed to 
Beneficiary at the address set forth above. 

Issuer has been requested to issue this Letter of Credit in connection with Condition No. __ 
of the Certificate of Public Good (“CPG”) issued by the Vermont Public Service Board to 
____________________ on ___________, in Board Docket No. _____.  Said Condition No. __ 
deals with the establishment of a Decommissioning Fund for _______________’s ____ MW 
_______ electric generation project to be built in ____________, Vermont.  However, Issuer 
assumes no obligations under the CPG or responsibility or duties thereunder. 

  



 Funds under this Letter of Credit are available to you by making a demand for payment by 
presentation to us at our offices at ______________________________, Attention: Loan 
Administration (or at any other office which may be designated by us by written notice delivered to 
you) of your drawing certificate in the form attached hereto (“Drawing Certificate”) and 
accompanied by the original of this Letter of Credit.  A presentation under this Letter of Credit may 
be made only on a day, and only between the hours of 9:00 AM and 5:00 PM, which such office is 
open for business (a “Business Day”). 

  If we receive your Drawing Certificate and the original of this Letter of Credit at such office 
on any Business Day, all in reasonable conformity with the terms and conditions of this Letter of 
Credit, we will honor the same by making payment in accordance with your payment instructions on 
the third succeeding Business Day after presentation so long as the amount of the drawing, together 
with all previous drawings honored pursuant to this Letter of Credit, does not exceed the aggregate 
amount of this Letter of Credit.  Typographical errors other than in amounts will not violate the 
conformity provision in this paragraph.  If a drawing fails to conform to the terms and conditions of 
this Letter of Credit it shall not (i) preclude the Beneficiary from correcting any such errors and 
resubmitting the request nor (ii) act as a waiver of any rights the Beneficiary has under this Letter of 
Credit. 

Partial and multiple drawings are permitted. All of the banking charges are for Applicant's 
account. 

 This Letter of Credit sets forth in full the terms of our undertaking to you (but not any of 
your duties, obligations or responsibilities to Issuer hereunder or otherwise).  Such undertaking to 
you shall not in any way be modified, amended or amplified by reference to any document or 
instrument referred to herein or in which this Letter of Credit is referred to or to which this Letter 
of Credit relates and any such reference shall not be deemed to incorporate herein by reference any 
document or instrument. 

Except as otherwise expressly stated herein, this Letter of Credit is subject to the 
International Standby Practices 1998, I.C.C. Publication No. 590 (“ISP98”), excluding, however, 
Rules 4.09(c) and 5.06(c)(i), and shall be governed by and construed in accordance with the laws of 
the State of ________. In the event of conflict between the ISP98 and a non-mandatory (variable) 
provision of such laws, the ISP98 shall govern. 

Yours faithfully, [NAME OF BANK] 

 By: _______________________  By: ___________________ 

Name:      Name: 

Title:      Title: 

  



DRAWING CERTIFICATE 

NAME OF BANK 

Ladies and Gentlemen: 

Capitalized terms used herein and not otherwise defined herein shall have the respective meanings given to such terms in 
the Letter of Credit. 

The Beneficiary hereby certifies to the Issuer, with reference to the Issuer's Irrevocable 
Standby Letter of Credit No. ______ (the "Letter of Credit"); that: 

In connection with the Agreement for the CERTIFICATE OF PUBLIC GOOD 
ISSUED PURSUANT TO 30 V.S.A. SECTION 248 dated ___________  and related 
documents between the Beneficiary and ________________, the Beneficiary is making a demand 
for payment under the Letter of Credit of the sum of $____________ which amount does not 
exceed the current Stated Amount of the Letter of Credit; and 

[The Beneficiary represents that it has issued an order that decommissioning shall occur and 
_________________ or its successor is unable or unwilling to commence decommissioning 
activities within a reasonable period of time after the issuance of the order.] 

Or 

[This Letter of Credit has fewer than thirty (30) days remaining prior to the date of 
expiration and the Beneficiary has not received a replacement letter of credit to the extent required 
by the Agreement, and the undersigned hereby confirms that that the amount of this drawing does 
not exceed the undrawn face amount of the Letter of Credit.] 

The amount demanded hereby has been calculated in accordance with the terms of the 
Agreement. 

You are hereby directed to pay the amount so demanded to: [Insert wire transfer 
instruction] 

IN WITNESS WHEREOF, the Beneficiary has executed and delivered this Certificate as of the 

____day of_______________, 201__. 

Very truly yours, 

_______________________________ 

Name: 

Title: 



aaaa 
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1.0 INTRODUCTION / PURPOSE 

 

Westwood Professional Services (“Westwood”) has prepared a revised cost estimate for 

Deerfield Wind, LLC in connection with the Deerfield Wind electric generation facility (“the 

Project”) to be located in Searsburg and Readsboro, Vermont.  The Project received a Certificate 

of Public Good (“CPG”) from the Vermont Public Service Board, dated April 16, 2009 (revised 

July 17, 2009).  Under CPG Condition 21, Deerfield Wind is required to, 

 

prepare a revised detailed estimate of the costs of decommissioning, covering all 

of the activities specified in the Decommissioning Plan.  The Plan shall certify 

that the cost estimate has been prepared by a person(s) with appropriate 

knowledge and experience in wind generation projects and cost estimating. The 

cost estimate shall be submitted to the Board for review and approval.  Parties 

shall have two weeks to file any comments. 

 

The referenced Decommissioning Plan was filed by Deerfield Wind as Exhibit DFLD-HGC-2 (see 

Attachment I), and approved for use by the PSB when it issued the CPG (see CPG Condition 19).  

Deerfield Wind’s initial cost estimate associated with the approved Decommissioning Plan was 

filed as Exhibit DFLD-JZ-12 (see Attachment II).   

 

Westwood has prepared the revised cost estimate to account for the cost of each portion of the 

Decommissioning Plan.  The total estimated decommissioning cost (exclusive of any salvage 

value) is $1,877,400. 

 

Westwood possesses the appropriate knowledge and experience to provide a reliable cost 

estimate.  It has over 15 years of wind power experience and has supported the development of 

over 35 GW of Wind projects across the United States by providing services in engineering, 

surveying, water resources, environmental services and GIS.  Westwood has extensive 

experience with government and environmental regulations, project cost estimation and project 

management.  We have worked with Developers and Contactors on both large (over 100 

turbines) and small sites to provide expertise in Wind Power generation solutions.  Our 

experience includes everything from conceptual design and permitting through project 

construction.  This experience includes quantity takeoffs and cost estimating based on previous 

contractor bids, RSMeans published costs, and regional construction data.  For further 

information regarding Westwood Professional Services experience, please view our website at 

http://westwoodps.com. 
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2.0 DECOMMISSIONING COSTS 

The following is the pre-construction estimate of the cost of dismantling the wind power facility.  

The estimate is based on the activities listed in the PSB-approved Decommissioning Plan for the 

removal of 15 Gamesa wind turbine generators and associated project facilities. 

 

Revised Decommissioning Estimate for the Deerfield Wind Project 

    

General Conditions (Field Staff Cost)  $                     360,000  

Operation & Maintenance Building (Demolition and Removal)  $                     100,000  

Substation (Dismantle and Removal)  $                     125,000 

Met Tower (Dismantle and Removal)  $                         7,400 

Access Road Preparation (Rough Grading)  $                       70,000  

Access Road Removal (Remove Agg./Reseed)  $                     137,000 

Crane Mobilization (2 Mobilization/Demobilization)  $                     400,000  

Tower Dismantle and Salvage Prep (Dismantle/Salvaging)  $                     315,000  

Transformer Removal  $                       34,000 

Blade Disposal (Dismantle/Disposal)  $                     135,000  

Foundation and Transformer Pad Removal (24 inches Demolition/Removal)  $                       37,000  

Erosion and Sediment Control BMP’s  $                       75,000  

Site Restoration (Final Surfacing following Removal)  $                       82,000  

 
  

Total Estimated Decommissioning Cost (not including salvaged value)  $                 1,877,400  
Total Estimated Decommissioning Cost per Turbine (not including salvaged 
value)  $                    125,160  

    

Total Salvage Value for Project  $                   950,000  

Salvage Value per Turbine  $                      63,333  

    

Total Net Decommissioning Cost Per Turbine Minus Salvage Value  $                      61,827 

 

The cost estimates shown have been prepared for guidance in decommissioning costs from the 

information available at the time of estimate, based upon Westwood’s experience.  The actual 

decommissioning costs will depend upon the labor and material costs, competitive market conditions, 

implementation schedule and other factors that may exist when the project is decommissioned in the 

future.  
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I, Gretchen Schroeder, do hereby certify that this cost estimate was prepared by me or under my direct 

supervision and that I am a duly Licensed Professional Engineer under the laws of the state of Vermont. 
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State of ,P\ \ fW'\-t' SD T lA.

County of c Q._1 \) e V 

Gretchen A. Schroeder 

#018.0082938 

fh 
T e foregoing instrument was signed and acknowledged before me this / '7 day of 

0 
. 

UN- ,201sat tdcn?olu f le , lV\\'(\'N__~t\r"-,by bre.. l-c.,N__11'1 0cb(vt"kv 
who acknowledged the act to be his free act and deed. 

Notary Public 

Name of Notary (print): 3 k (J,:{'\Y\oV\ ~\ 0.0 -e VI 

Commission Expires: ,'Jc,.."' \JCA < j :S ! , ~ o J B 
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	(a) keep such Confidential Information in strictest confidence and shall not disclose any such Confidential Information to any other Person, except as may be provided in this Agreement;
	(b) restrict access to such Confidential Information to employees (and others who agree to be bound by this Agreement) who have a need to know such Confidential Information for the purposes of developing and financing the Project and for the purposes ...
	(c) use such Confidential Information solely for the purpose of developing and financing the Project and for the purposes of this Agreement; and
	(d) upon this Agreement’s termination and at the request of the Disclosing Party, destroy or return any such Confidential Information in written or other tangible form and any copies thereof.
	(e) “Confidential Information” shall include (any and all information delivered to a Party by the other Party or its Representatives that is competitively sensitive, a trade secret or otherwise would create harm such if publicly disclosed and which ha...
	(f) General descriptive information about the Project such as its total Nameplate Capacity, the name of the Turbine manufacturer and the model name of the Turbines, the Project’s location and geographical description shall not be considered Confidenti...
	(g) Notwithstanding anything to the contrary set forth in this Article XVI, the following information shall not be considered Confidential Information:
	(h) Except as otherwise expressly provided in this Agreement, neither Party shall, unless authorized in writing by the other Party to do so:
	15.5 Injunctive Relief.  Each of the Parties acknowledges and agrees that the other Party would be irreparably harmed if any Confidential Information of the Disclosing Party were to be disclosed to third Persons, or if any use were to be made of such ...
	15.6 Survival of Confidentiality Provisions.  The terms and conditions set forth in this Agreement, including any Attachments or Annexes, shall be deemed to be Confidential Information subject to the confidentiality provisions of this Article XVI.  Th...
	15.7 Public Announcements.  Neither Party shall have the right to issue or make any public announcement, press release or statement regarding this Agreement unless the Parties jointly issue such public announcement, press release or statement or, befo...
	SECTION 1. PROJECT ACHIEVEMENT OF COMMERCIAL OPERATION.
	(i) Provided that Seller pays to Buyer Delay Damages equal to one million two hundred fifteen thousand Dollars ($1,215,000) on or before January 31, 2018, Seller may extend the Expected Commercial Operation Date upon thirty (30) days’ notice to Buyer ...

	ARTICLE I
	Definitions and Interpretation.
	1.1 Defined Terms.   The capitalized terms used in this Agreement have the meanings set forth below.  Any capitalized terms not defined in this Section shall have the meanings ascribed to them in this Agreement.
	(a) “Applicable Law” means all laws, statutes, codes, acts, treaties, ordinances, orders, judgments, writs, decrees, injunctions, rules, regulations, governmental approvals, licenses and permits, directives, and requirements of any Governmental Author...
	(b) “Governmental Authority” means any federal, state, local or foreign government or any agency, bureau, board, commission, authority, body, court, department, official, political subdivision, tribunal or other instrumentality.
	(c) “Liabilities” means any and all direct or indirect liabilities, obligations, commitments, expenses, claims, losses, damages, indebtedness, principal, interest, penalties, guaranties or endorsements of any type, absolute or contingent, known or unk...
	(d) “Lien” means any mortgage, pledge, assessment, security interest, lease, lien, adverse claim, levy, charge or other encumbrance of any kind, or the interest of a vendor, lessor or other similar party under any conditional sale agreement, capital l...
	(e) “Project” means as more fully described in Schedule A.
	(f)  “Tax” or “Taxes” mean any and all taxes, assessments, levies, charges or fees, including all net income, corporation, gross income, ad valorem, receipts, transfer, gains, profits, windfall profits, excise, real and personal property, gross receip...
	(g) “Transaction Documents” means this Agreement and any documents to be executed and delivered by either Party pursuant to Sections 2.4 and 2.6.


	ARTICLE II
	Purchase of Project; Closing.
	2.1 Closing.
	2.2 Purchase of Assets.
	(a) At the Closing, Seller shall sell, assign and transfer to Purchaser, and Purchaser shall assume and take possession of, the Project.
	(b)  At the Closing Date, Purchaser shall assume and thereafter pay, honor, and discharge when due and payable the obligations, debts, charges, fees, expenses, disbursements, liabilities, and commitments of Seller under the terms of the contracts incl...

	2.3 Purchase Price.
	(a) At the Closing, Purchaser will pay to Seller fifty million dollars ($50,000,000) (the “Purchase Price”).

	2.4 Conditions Precedent.  All obligations of Seller and Purchaser under this Agreement are subject to the satisfaction of each of the following conditions precedent:
	(a) Any necessary regulatory approvals specified on Schedule 2.4 hereto on terms reasonably acceptable to the Party required to obtain the approval.

	2.5 Purchaser Closing Requirements.  At or prior to the Closing, Purchaser shall have provided the following to Seller:
	2.6 Seller Closing Requirements.
	(a) an Assignment and Assumption Agreement in the form attached as Exhibit A;
	(b) a Bill of Sale in the form attached as Exhibit B;
	(c) a Vermont quitclaim Deed with respect to the real property identified in Schedule 2.6(c) in the form attached as Exhibit C.
	(d) as Purchaser may reasonably request, any additional assignments or other instruments of transfer, assignment or conveyance from Seller or affiliates of Seller reasonably necessary to convey, transfer and assign title, together with possession, to ...
	(e) all approvals, authorizations, waivers, consents and releases of third parties identified on Schedule 2.5(f) to this Agreement.


	ARTICLE III
	Representations and Warranties of Seller.
	3.1 Organization; Existence.
	3.2 Authority; Enforceability.
	3.3 Bankruptcy.
	3.4 Effect of Agreement.
	3.5 No Outstanding Obligations.  Except for this Agreement, there are no outstanding or authorized preemptive rights, options, outstanding subscriptions, warrants, conversion rights or other rights, securities, agreements or commitments obligating Sel...
	3.6 Taxes.
	(a) All tax returns have been timely filed (taking into account any extension of time to file granted or obtained);
	(b) All Taxes due and payable on or prior to the date hereof have been paid or will be timely paid;
	(c) Seller has not received from any taxing authority any written notice of proposed adjustment, deficiency or underpayment of any Taxes relating to the Project; and
	(d) Seller is not in violation (and with notice or lapse of time, or both, would not be in violation) of any Applicable Law relating to the payment or withholding of Taxes.

	3.7 No Default.  Seller is not in default with respect to any material obligations relating to the Project.
	3.8 Seller’s Brokerage Agreements.  Seller has not entered into any contract with any Person engaging such Person as an investment banker, broker, finder, financial advisor and who would be entitled to any fee or commission in connection with the tran...
	3.9 Sole Owner. Seller is the sole owner of the Project.  Except as set forth in Schedule 3.9, the Project is free and clear of restrictions on or conditions to transfer and Seller is transferring to Purchaser good title to the Project free and clear ...
	3.10 No Prior Agreement.  Seller has not entered into any presently effective contracts regarding the sale, conveyance, transfer or disposition of the Project (except for this Agreement) and (ii) Seller has not granted to anyone, and no one possesses,...

	ARTICLE IV
	Representations and Warranties of Purchaser.
	4.1 Organization; Existence.
	4.2   Purchaser is a corporation duly organized and validly existing under the laws of the State of Vermont.
	4.3 Authority; Enforceability.
	4.4 Claims; Adverse Orders and Injunctions.
	4.5 Consents; Approvals.

	ARTICLE V
	Indemnification.
	5.1 Scope of Indemnification of Purchaser Indemnitees.
	(a) Subject to the limitations and provisions of this Article 5 Seller agrees to indemnify, save and hold Purchaser, its Affiliates, officers, directors, members, agents and employees (the “Purchaser Indemnitees”) harmless from and against and compens...
	(b) A Purchaser Indemnitee having a claim under these indemnification provisions shall make a good faith effort to recover all losses, damages, costs and expenses from insurers of such Purchaser Indemnitee under applicable insurance policies so as to ...
	(c) The expiration, termination or extinguishment of any covenant or agreement shall not affect the Parties’ obligations if the Purchaser Indemnitee provided the indemnifying Party (the “Seller Indemnifying Party”) with proper notice of the claim or e...

	5.2 Scope of Indemnification of Seller Indemnitees.
	(a) Subject to the limitations and provisions of this Article 5, Purchaser agrees to indemnify, save and hold Seller, its Affiliates, officers, directors, members, agents and employees (the “Seller Indemnitees”) harmless from and against and compensat...
	(b) A Seller Indemnitee having a claim under these indemnification provisions shall make a good faith effort to recover all losses, damages, costs and expenses from insurers of such Seller Indemnitee under applicable insurance policies so as to reduce...
	(c) The expiration, termination or extinguishment of any covenant or agreement shall not affect the Parties’ obligations if the Seller Indemnitee provided the indemnifying Party (the “Purchaser Indemnifying Party”) with proper notice of the claim or e...

	5.3 Procedures; Defense of Claims.
	(a) If either an Purchaser Indemnitee or a Seller Indemnitee (hereinafter a “Claiming Indemnitee”) receives notice of the assertion or commencement of any claim with respect to which indemnification is to be sought (a “Third-Party Claim”), from a Sell...
	(b) If the Claiming Indemnitee receives written notice from the Indemnifying Party that such Indemnifying Party has elected to assume the defense of a Third-Party Claim as provided in the last sentence of the foregoing Section not later than 10 days a...
	(c) If the amount of any Indemnifiable Loss, at any time subsequent to the making of an indemnity payment in respect thereof, is reduced by recovery, settlement or otherwise under or pursuant to any insurance coverage or pursuant to any claim, recover...
	(d) A failure to give timely notice as provided in this Article 6 shall not affect the rights or obligations of any Party hereunder except if, and only to the extent that, as a result of such failure, the party that was entitled to receive such notice...

	5.4 Limitation of Liability.  Except for Losses arising from: (a) an Indemnifying Party’s indemnity obligations set forth herein solely as they relate to claims by third parties (including Taxes); or (b) liabilities resulting from the gross negligence...
	5.5 Exclusive Remedy.  The indemnification undertakings set forth in this Section 5 shall be the sole remedy of the Parties in the event of a breach of the terms of this Agreement.  Notwithstanding the foregoing, a Party shall be entitled to seek equi...
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