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PLAINTIFFS’ MEMORANDUM IN OPPOSITION  
TO DEFENDANTS’ MOTION FOR A NEW TRIAL 

 
 The Plaintiffs, Olga Julinska and Felix Kniazev, submit the following 

Memorandum of Law in Opposition to Defendants’ Motion for a New Trial. 

Preliminary Statement 

 The crux of Defendants’ Motion for a New Trial is that the Court should have 

declared as a matter of law that many specific rights acquired by Defendants through 

condemnation were already owned by the Defendants by virtue of the easement acquired 

from James Fischer. 

This Court, correctly applying Vermont law, has repeatedly rejected this claim, 

and should do so once again by denying this motion.  As this Court wrote in denying 

VELCO’s Motion for Partial Summary Judgment:  “If VELCO truly already possessed the 

property rights it gained in the condemnation easement, the condemnation easement, to 

the extent that it merely restated rights under the existing easement, would not have 

been necessary and would thus be invalid.”  Order at 2. 

OLGA JULINSKA and SERGEI KNIAZEV  
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Prior Proceedings 

 On or about September 11, 2013, Vermont Transco LLC and Vermont Electric 

Power Company, Inc. (together, VELCO) moved for partial summary judgment on the 

ground that, as a matter of law, the Plaintiffs “are entitled to compensation only for the 

increased physical footprint of the new easement” that was condemned by the Vermont 

Public Service Board.  Defendants’ Motion for Partial Summary Judgment, at 1. 

 VELCO asked the Court to rule as a matter of law that the prior easement, 

purchased by VELCO from one James Fischer in 2011, “allowed VELCO to make any use 

of the servient estate reasonably necessary for the convenient operations of a 

communications facility, including replacing the failing communications tower and 

updating the communications equipment used at the facility.”  Id. at 1. 

 Plaintiffs opposed VELCO’s motion on the grounds that VELCO was estopped 

from making this claim by virtue of (a) this court’s dismissal with prejudice of Docket 

667-9-10 Rdcv, a prior action in which VELCO made the same claims; and (b) the 

unappealed order of the Vermont Public Service Board (PSB) holding that the specific 

rights set forth in the Condemned Easement were necessary for construction of the 

communications facility that VELCO built next to Plaintiffs’ residence.  Plaintiffs’ 

Memorandum in Opposition dated October 8, 2013, passim. 

 VELCO then filed a further responsive memorandum in support of its Motion for 

Partial Summary Motion, along with a Motion in Limine, in which VELCO again argued 

that the Court should rule as a matter of law that the Plaintiffs were only entitled to 

compensation for the increased physical footprint of the easement.  VELCO’s Reply 

Memorandum dated October 25, 2013, at 2. 
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 Plaintiffs responded that any implied rights under the prior easement were limited 

by the principle that the holder of an easement is not entitled to cause unreasonable 

damage to the servient estate or to interfere unreasonably with the owners’ enjoyment of 

the servient estate.  Plaintiffs’ Reply Memorandum dated November 8, 2013, at 3. 

Plaintiffs argued that “[t]he extent of implied secondary rights cannot be 

construed as a matter of law when there is a claim, as here, that any expansion of the use 

under the prior easement would unreasonably burden this particular property with its 

particular attributes.”   Id. at 4. 

Plaintiffs concluded that: 

[T]he foundation of VELCO’s argument is erroneous. VELCO asks this Court to 
construe the old easement as a matter of law to allow by implication everything 
that is expressly authorized under the new easement -- without any consideration, 
as required under our law, of how the exercise of such implied rights would have 
damaged the underlying property. The jury must be allowed to hear evidence of 
the impact of the SRP facilities on the property and reach its own conclusions. 

            Id.  at 5. 
 

 By order filed on December 4, 2013, this Court held that VELCO’s claim for 

summary judgment was inconsistent with the “necessity requirement inherent in the PSB 

grant of a condemnation easement.  The PSB can only grant easements where necessary 

for the public good… Plaintiffs are entitled to have the jury consider all the terms of the 

condemnation easement…”  Order at 2. 

 At trial, both Plaintiffs and Defendants elicited testimony, without objection, from 

witnesses about their understanding of the scope of the easement purchased by VELCO 

from Fischer.  Plaintiff testified, for example, that she did not believe the Fischer 

easement authorized construction of a new tower.  The prior owner, Robert 

Vanderminden, testified that he believed a new tower could be constructed under 
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authority of the old easement. 

 At the conclusion of the evidence, VELCO proposed a jury instruction in which the 

Court would have told the jury as a matter of law that the Fischer easement included the 

right to access the property 24/7, to change radiofrequency, to add antennas, to prevent 

blocking of the facility, and to remove trees or brush that interfered with use of the 

facility.  VELCO also proposed an instruction in which the Court would have told the jury 

to consider the rights in the Fischer easement when considering the “before value” of the 

property. 

 At the conclusion of the evidence, the Court charged the jury as follows on the 

issue of the relationship between the two easements: 

In calculating the monetary value of the property rights taken, you should consider all 
of the terms of the easement granted to VELCO by the Public Service Board. Under 
Vermont law, the Public Service Board may only take property rights if the transfer of 
those property rights is necessary for the benefit of the public… [B]ecause the Public 
Service Board found that all of the terms contained in VELCO’s condemnation 
easement were necessary to allow VELCO to operate the system at the site, you should 
consider all of the property rights taken by condemnation easement when calculating 
fair and just compensation. In determining the fair market value of the property before 
the taking, you should bear in mind the property rights that VELCO already possessed 
in this property in the form of a pre-existing easement. (Emphasis supplied). 
 

 That is, the Court clearly instructed the jury that when determining the amount of 

monetary damages, it must also weigh the rights VELCO already owned in the Plaintiffs’ 

property under the terms of the easement purchased from Fischer.1   

The Court did not attempt to construe the scope of any implied rights under the 

prior easement as a matter of law.   

1 Because the jury was instructed to consider the property rights VELCO already owned through the 
Fischer easement, the concerns stated on pages 4 & 5 of VELCO’s motion, with reference to out-of-state 
cases, incorrectly characterize this Court’s instruction, and so are not relevant. 
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 The jury returned a verdict that granted Plaintiffs damages of $100,000 for the 

value of the condemnation easement, and $900,000 for severance damages.   

 VELCO then filed a Motion for New Trial in which it argues that the Court erred in 

not instructing the jury that, as a matter of law, VELCO could have constructed a new 

tower with microwave-emitting antennas, and exercised rights of access and 

reconstruction.  VELCO again asserts that the jury should have been instructed as a 

matter of law that the only compensable damages related to the condemnation easement 

pertained to those areas of the property that previously were not burdened by any 

easement.  Motion for New Trial at 2-3. 

 VELCO also claims that it is entitled to a new trial because the Court allowed 

“highly prejudicial” arguments in front of the jury.  Motion at 8. 

 VELCO’S MOTION FOR A NEW TRIAL SHOULD BE DENIED BECAUSE THE 
COURT’S JURY INSTRUCTIONS WERE FIRMLY ROOTED IN APPLICABLE LAW. 

 

1. All of the terms of the condemnation easement were found to be 
necessary as a matter of law, and VELCO’s requested jury instruction 
was inconsistent with the express terms of the easement condemned 
by the PSB. 

 
 VELCO could not have built the new telecommunications facility on Plaintiffs’ 

property without obtaining the condemnation easement.  VELCO acknowledged this 

when it petitioned the PSB to condemn property rights “necessary” to construct its 

proposed telecommunications facility.  E.g., VELCO’s Petition [June 13, 2011], at ¶ 35.  

(“VELCO seeks rights that are necessary to reconstruct the existing communications 

tower and equipment building, and to install, operate, and maintain the new [Statewide 

Radio Project] facilities safely, efficiently and expeditiously”); see also id., at ¶ 33 
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(“VELCO has no choice but to seek relief from the Public Service Board to ensure that 

VELCO has the temporary and permanent easement rights required to complete a critical 

communications project”).   True and accurate copies of those pages of VELCO’s petition 

were attached as Exhibit C to the Memorandum in Opposition to Summary Judgment 

filed by Plaintiffs. 

Based on these representations and the Board’s own findings, VELCO was 

successful in obtaining a new easement through the condemnation process.  “VELCO has 

established that the Proposed Easement is reasonably necessary…”  PSB Condemnation 

Order at 45.  

The condemnation easement contained an extensive enumeration of specific 

rights that were being granted to VELCO, all of which were specifically found to 

“supplement and expand the rights granted in the [prior] easement.”  Exhibit 10, at 1.   

Yet in its proposed jury instruction, VELCO argued the jury must be instructed as 

a matter of law that many of the same rights contained in the condemnation easement 

were already authorized under the Fischer easement.  In short, VELCO claimed to the 

PSB, for purposes of acquiring the condemnation easement, that all of the rights 

specified in the new easement were necessary.  Then VELCO asked this Court to instruct 

the jury that, for purposes of paying for the condemnation easement, most of the rights 

specified in the new easement already were owned by VELCO. 

This Court rightly rejected this fundamental inconsistency in denying the Motion 

for Partial Summary Judgment, and in declining to instruct the jury that many of the 

rights contained in the condemnation easement were already contained as a matter of 

law in the prior easement.   
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Plaintiffs will not repeat here their extended discussion of the law which supports 

the Court’s prior actions. 

2. The scope of implied rights in the prior easement was not subject to 
construction as a matter of law on the record in this case. 

 
Even absent the PSB’s finding that the terms of the condemnation easement were 

necessary for VELCO’s new tower, the scope of any implied rights associated with the 

Fischer easement was not subject to construction as a matter of law based on the record 

in this case. 

The fundamental flaw in VELCO’s proposed interpretation of the scope of the 

prior easement is that the rights VELCO claims as a matter of law are implied not 

express.  The prior easement was drafted in connection with sale of a pre-existing tower, 

and did not contain any express provisions for new construction, addition of additional 

facilities, removal of trees, round-the-clock access or similar rights.   

VELCO’s argument relies heavily on Farrell v. VELCO, 2012 VT 96, in which the 

Supreme Court held that the express terms of a condemnation easement allowed for 

construction of a new transmission line.  In that case, VELCO argued that the language of 

the condemnation easement “unambiguously gave it the right to construct [a new] 

transmission line.”  Id. at ¶ 5.  The Supreme Court agreed, and rejected the landowners’ 

claim that the scope of the easement was defined by the scope of the project approved by 

the PSB in connection with the original taking.  

 Unlike Farrell, in this case VELCO seeks to construe alleged implied rights rather 

than express rights.  Implied rights (sometimes referred to as secondary rights) in 

easements derive from the principle that the holder of an easement may use it in a 
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manner reasonably necessary to enjoy its benefits.  However, “unless authorized by the 

terms of the servitude, the holder is not entitled to cause unreasonable damage to the 

servient estate or interfere unreasonably with its enjoyment.” Restatement (Third) of 

Property:  Servitudes, § 4.10 (emphasis supplied). 

In determining whether a particular improvement will cause unreasonable 
damage to the servient estate, aesthetics and the character of the property are 
important concerns. Straightening and paving roads in urban environments, for 
example, may enhance the value and enjoyment of both dominant and servient 
estates, while the same actions in a rural area may significantly damage the 
servient estate.  
 
Whether a particular use of an easement is considered to cause unreasonable 
damage to the servient estate may change over time. A use that is reasonable when 
both dominant and servient estates are agricultural in character may become 
unreasonable when they have become suburban. Changes in technology may 
render damage formerly accepted as normal, or reasonable, abnormal and 
unreasonable. 
Id. at (g). 

The Vermont Supreme Court discussed Restatement (Third) of Property:  

Servitudes, § 4.10 at some length in Rowe v. Lanaway, 180 Vt. 505 (2006).  In that case, 

the Court upheld the trial court’s determination that automobiles could use a right of way 

for access originally created in horse and buggy days.  While the record in that case did 

not present any factual issues relating to an unreasonable burden on the servient estate, 

the Supreme Court expressly adopted and affirmed the standards set out in Restatement 

(Third) of Property:  Servitudes, § 4.10. 

VELCO has simply assumed in its argument that any use it considered to be 

reasonably consistent with the existing tower was authorized as an implied right without 

any limit under the old easement.  Yet there is a clear limit to any such implied rights – 

and that limit is set when the exercise of such claimed rights would start to unreasonably 
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burden the servient fee. 

The extent of implied secondary rights cannot be construed as a matter of law 

when there is a claim, as here, that any expansion of the use under the prior easement 

would unreasonably burden the servient estate with its particular attributes.  

Indeed, the Plaintiffs were prepared to litigate these very issues when VELCO 

claimed in the prior case between the parties (Vermont Superior Court, Rutland Unit, 

Civil Division, Docket 667-9-10 Rdcv) that it held extensive implied rights under the old 

easement.  However, VELCO abandoned that claim, which was dismissed with prejudice, 

when VELCO moved forward with a condemnation action. 2  

In seeking to enlist the authority of the state to condemn the Plaintiffs’ property 

rights, VELCO acknowledged that condemnation of the terms of the new easement was 

necessary for construction and operation of its new telecommunication facilities.  And it 

is the impacts of that construction and operation which VELCO sought to bar from 

consideration by the jury in the proposed instruction that this Court rightly rejected. 

 In its most recent filing, VELCO argues that Roy v. Woodstock Community Trust, 

Inc., 2013 VT 100, requires this Court to construe the scope of the Fischer easement as a 

matter of law.  Motion at 1-2. 

In Roy, the trial court was called upon to declare whether an existing access 

easement was restricted to a single-family use or could be used during construction on 

any adjoining parcel.  The Court found that the easement area was much wider than a 

customary single-family driveway, and the evidence in the record showed that 

2 See Plaintiffs’ Memorandum in Opposition to VELCO’s Motion for Partial Summary Judgment, at 9-10, for 
discussion of why the dismissal of VELCO’s prior claims collaterally estops VELCO from attempting to re-litigate 
the claims in this case. 
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historically the easement area had been used for broader purposes than a single-family 

residence.  The opposing party apparently put on no evidence respecting impact of the 

construction use on the servient estate.  On that record, the trial court held that the 

easement would not be overburdened by the new use. 

The Supreme Court upheld the trial court’s decision, but carefully noted that 

under other circumstances “even when the type of use is the same as the original use” the 

increased use of an easement could overburden the servient estate.  Id. at ¶ 73.   

In this case, the Plaintiffs contended that any expansion of the prior low-intensity, 

local-radio station use would unreasonably burden their property.  The evidence that 

they presented at trial strongly supported this claim.  Ms. Julinska testified at length 

about the impact of a larger tower, the construction activities on the property, the 

clearing of her land, the new generator and the 24/7 access associated with VELCO’s new 

facility.  Mr. Wilson testified as an expert about the transformation of the site from a low-

intensity, local-radio use to a robust telecommunications center.  While VELCO argued 

that these changes might have been instituted as implied rights under the old easement, 

the Plaintiffs built a factual record that such changes would unreasonably interfere with 

their use of their property.  Given this sharply defined factual dispute about the impact 

on the servient estate of changes to the radio tower, the Court quite properly did not 

presume to construe the extent of any implied rights as a matter of law.  

VELCO argues now that the scope of the Fischer easement was not ambiguous.  

Motion at 2.  However, the testimony of Ms. Julinska and Mr. Vanderminden at trial 

about their understanding of the scope of the prior easement was only admissible 

because the scope of the prior easement was ambiguous.  Beldock v. Town of Charlotte, 
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2010 VT 74, ¶10 (“[o]nly after finding reasonable people could differ as to an 

instrument’s interpretation do we consider evidence outside the instrument’s four 

corners”).  

 VELCO did not object to this testimony when offered by Ms. Julinska, and indeed 

VELCO sponsored the testimony on this point by Mr. Vanderminden.  VELCO effectively 

waived the claim that the prior easement was ambiguous when it sponsored extrinsic 

evidence about the scope of the easement.  See, e.g. Follow v. Florindo, 2009 VT 11, 185 

Vt. 390 (failure to object to testimony waives claim on appeal); In re Estate of Farr, 150 

Vt. 196 (1988)(claim under deadman’s statute waived on failure to object to testimony 

that would not be allowed under the statute). 

 Ms. Julinska testified that the Fischer easement simply allowed continuation of 

the facilities existing at the time of its creation.  Mr. Vanderminden testified about his 

intentions in granting the easement to Fischer, and testified about what he considered to 

be the scope of that easement.  While Plaintiffs believe that Ms. Julinska’s interpretation 

is correct (and so, apparently, did the jury), Mr. Vanderminden’s testimony introduced 

into the record an alternative that could have been found to be reasonable.  Certainly 

VELCO argued extensively that Mr. Vanderminden’s interpretation was both reasonable 

and correct.  

When reasonable persons can differ as to an instrument’s interpretation, the 

instrument can be considered ambiguous and extrinsic evidence admitted to interpret it.  

Bedlock v. Town of Charlotte, 2010 VT 74, ¶ 10, 188 Vt. 345, 350 (“[o]nly after finding 

reasonable people could differ as to an instrument’s interpretation do we consider 

evidence outside the instrument’s four corners”).  See also Main Street Landing, LLC v. 
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Lake Street Association, Inc., 2006 VT 13, 179 Vt. 583 (court could consider what was 

reasonable under the circumstances when considering ambiguous deed provision). 

If either party had objected to this testimony, the Court would have been required 

to rule as to whether the easement was ambiguous.  However, there were no objections 

and the testimony was admitted just the same as if the Court had made an explicit ruling. 

 Once that testimony was in evidence, the scope of the prior easement became a 

question of fact.  Kipp v. Estate of Chips, 169 Vt. 102, 107 (1999)(the interpretation of an 

ambiguous instrument “becomes a question of fact, to be determined on all relevant 

evidence”).   

 Mystifyingly, VELCO also argues in its motion, at footnote 1 on page 3, that a new 

trial would be required if the Court were to rule now that the prior easement was 

ambiguous.  VELCO claims it would, in the face of such a ruling, have called Mr. 

Vanderminden and Mr. Fischer to testify about their understanding of the scope of the 

prior easement, and would have sought an appropriate instruction about the weight to be 

given their testimony.  VELCO in fact did call Mr. Vanderminden to offer such testimony, 

and subpoenaed Mr. Fischer to trial but apparently made a tactical decision not to call 

him.  VELCO sought no instruction respecting the weight to be given to Mr. 

Vanderminden’s interpretation of the prior easement, and therefore waived any claim 

that such an instruction should have been given. 

Plaintiffs take no position at this time as to whether VELCO preserved its claims 

that the jury was improperly instructed.  VELCO’s attorneys made glancing reference to 

the issues raised in this motion in a brief objection after the charge to the jury.  However, 

without a transcript in hand, counsel for Plaintiffs cannot now determine whether the 

 
Page 12 of 13 
 



reference met the preservation standard set forth in State v. Vuley, 2013 VT 9.   

3. There is no basis for ordering a new trial based on alleged failure by 
the Court to hold more bench conferences on evidentiary objections. 

 
Plaintiffs allege in one paragraph of their Motion for a New Trial that the court 

erred in not conducting more bench arguments about evidentiary issues.  Motion at 8.  

There is no reference to any applicable law or to any of specific, alleged prejudice, and 

the motion offers no basis for a new trial on this ground.3 

 
WHEREFORE, VELCO’s Motion for a New Trial should be denied. 

 
Dated: January 3, 2014   By:      /s/ Robert E. Woolmington 

Witten, Woolmington, Campbell & Bernal, P.C. 
      Robert E. Woolmington, Esq. for the firm 
      Attorneys for Plaintiffs 
      P.O. Box 2748, 4900 Main Street 
      Manchester Center, VT 05255 
      rew@wittenetal.com 
      802.362.2560 

 
 

3 Cf. State v. Hudson, 163 Vt. 316, 324 (1995)(citing State v. Bogie, 125 Vt. 414, 418 (1966)(party seeking 
corrective action has burden of establishing sufficient facts in support of motion for new trial based on 
alleged juror misconduct). 
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