
 
789 Baker Brook Road    Danby, Vermont  05739 
vce@vce.org  802-446-2094 
 
June 27, 2013 

 
Comm. Chris Recchia 
VT Public Service Department 
112 State Street Third Floor 
Montpelier, VT   05620-2601  

 
RE: Docket No. 7156–Appeal from Public Records Exemption Response 

 
Dear Commissioner Recchia, 
 
With this letter, VCE appeals, as allowed under 1 V.S.A. § 318, the June 24, 2013 determination 
made by Deputy Commissioner Darren Springer, to exempt 15 documents from VCE’s June 19, 
2013 public records request.   
 
Deputy Commissioner Springer cites one exemption for all 15 records.  1 V.S.A. § 317(c)(4).  
This exemption only exempts “records which, if made public pursuant to this subchapter, would 
cause the custodian to violate any statutory or common law privilege other than the common law 
deliberative process privilege as it applies to the general assembly and the executive branch 
agencies of the state of Vermont.” 
 
Deputy Commissioner Springer further divides the communications into two categories: 
attorney–client communications and attorney work product protected under V.R.C.P. 26(b)(3) 
and (4).   
 
Under Vermont law, the Agency claiming the exemption bears the burden of proving that the 
items fit within the exemption, which the courts will construe strictly to encourage the liberal 
production of public records and any doubts will be resolved in favor of disclosure.  Finberg v. 
Murnane, 159 Vt. 431, 434 (1992).      
 
In this case, VCE disputes the assertion of attorney work product privilege under either V.R.C.P. 
26(b) (3) or (4).  The communications in question were generated after the resolution of the 
underlying litigation and were not prepared for specific litigation.  As the Vermont Supreme 
Court has held, the work product privilege is narrow and limited.  Killington, Ltd. v Lash, 153 
Vt. 628, 647–48 (1990).  The work product must have been produced in anticipation of actual 
litigation and not merely the threat of litigation.   
 
In this case, Mr. Letty was retained by the Department on its own initiative.  There was no 
pending application before the PSB or order from the PSB compelling Mr. Letty’s work.  Mr. 
Letty has not been disclosed as an expert witness in a docket and has not been subject to 
discovery.   
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The entire point of the attorney work product privilege is to limit discovery in cases where an 
expert witness has been disclosed and has provided certain impressions, legal theories, and 
strategy for the litigation.  See V.R.C.P. 26(Reporter’s Notes).  It also anticipates that much of 
the expert’s conclusions and ultimate perceptions will be discoverable through interrogatories 
and depositions.  Id.   
 
More importantly, this protection, which is lodged in the discovery rules, is only relevant during 
litigation.  When, as here, there is no pending litigation, the protection is moot and does not 
apply. 
 
For these reasons, VCE requests you to reverse Deputy Commissioner Springer’s determination 
concerning the 13 documents withheld under V.R.C.P. 26(b) (3) and (4) and release those 
documents in compliance with 1 V.S.A. § 318. 
 
As to the two documents exempted under the Attorney–Client confidentiality, VCE requests the 
Commissioner to revisit and reverse this determination.   
 
As with the work product privilege, the Vermont Supreme Court has held the Attorney–Client 
privilege to apply only to the narrow category of legal advice.  232511 Investments, Ltd. v. Town 
of Stowe Development Review Bd., 2005 VT 59, ¶ 1 (mem.).   
 
From the disclosure there is no indication that the September 26, 2012 e-mail from then 
Commissioner Miller to Attorney Kisicki and then Deputy Commissioner Hoffman constitutes 
legal advice.  Given that it was from the Commissioner to staff would indicate that the letter was 
not legal advice. 
 
As to the April 10, 2013 e-mail from Attorney Kisicki to Commissioner Recchia and Director 
Commons, there is no evidence, support, or even statement that the e-mail contained legal advice 
as the Vermont Supreme Court has required as necessary to establish a document’s eligibility for 
exemption as Attorney–Client communication.  232511 Investments, Ltd., at ¶ 1. 
 
For these reasons, VCE requests that the Commissioner release these documents as well.  We 
request that you respond to this appeal as required under 1 V.S.A. § 318 within the next 5 days.   
 
Thank you for your prompt attention to this matter. 
 
Sincerely,  

 
Annette Smith 
Executive Director 
 
 
CC:  Deputy Comm. Springer 


