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Surﬁmary: Scott McLane is a non-adjoining landowner intervening party. He has done extensive
research to determine what other government agencies have done to determine appropriate
property line setback standards for the siting of large scale wind turbines, and he has reviewed
numerous municipal and county ordinances from multiple jurisdietions around the country, as
well as state laws and administrative regulations, decisions, and guidance documents. He has
summarized the content of those documents and his testimony presents that information to the
Public Service Board.
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Please state your name, address, and occupation.
My name is Scott McLane. My address is 1179 Georgia Mountain Road, Fairfax,

Vermont, and I am employed as a mechanical engineer.

Are you a party to this proceeding?

Yes. I have been granted status as an intervening paity.

Have you previously testified in this proceeding?

Yes.

Are you offering your testimony today on your own behalf?
Yes, and on behalf of my wife, Melodie. I have also been authorized to offer, and I am

offering, this testimony on behalf of all of the landowner intervening parties, including
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Jane and Heidi FitzGerald, Daniel and Tina FitzGerald, Kenneth and Virginia Mongeon,
Kevin and Cindy Cook, George A. and Kenneth N. Wimble, and Matthew and Kimbetly

Parisi.

What is the purpose of your testimony?

The Public Service Board's ("PSB") June 11, 2010, Findings and Order ("Order") in this
matter contained a condition that Georgia Mountain Community Wind, LLC
("Petitioner") "incorporate into the proposed Project design an appropriate set-back
distance from adjacent property lines." The PSB's Order also contained language
providing that the PSB would hold additional proceedings to determine the appropriate
setback. The PSB's findings made clear that they wanted to determine an appropriate
setback to mitigate safety risks related to ice throw and potential turbine collapse, and
noted that other government agencies have established setbacks to address the safety risks
associated with wind turbines. I have examined the wind turbine setback standards as
established by other government agencies from around the country and I wish to present

that information to the PSB.

Please describe for the Board the research you performed with respect to wind turbine
setback standards and to otherwise determine what other governmental agencies had

determined as to property line setbacks?
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I performed extensive research using the internet, reviewed copies of ordinances, orders,
bylaws and related materials and organized those materials to determine if there are any

written, definitive or other standards which can be identified.

Can you describe for us generally the methods you used to do your research?

I started by searching for setback regulations from other states.

What did you find?

I found that the United States Department of Energy has a web site related specifically to
wind energy. That web site contains links to many town and county ordinances, as well
as state guidelines and model ordinances that specifically address wind turbine siting,
including setbacks. I reviewed all of the linked ordinances available through the
Department of Energy's web site as of January 6, 2011. If the linked ordinances indicated
that the documents were a draft, [ would then try to find the applicable municipality'é web |

site to find the adopted version of the ordinance.

Did you do additional searching besides using the Department of Energy's web site?
Once I finished reviewing the materials available through the DOE web site links, 1
expanded my research by using various search engines to find state laws and

administrative regulations and decisions that addressed large, commercial wind turbine
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siting and setbacks.

Let me show you what has been marked as Exhibit SM 1 and ask if you can identify this
document for me.

Exhibit SM 1 is a chart that | prepared that summarizes the setbacks contained in the
documents that I reviewed. These include municipal and county ordinances from
multiple jurisdictions around the country, as well as state laws and administrative
regulations, decisions, and guidance documents. Overall, I reviewed approximately 95
ordinances, laws, and regulations and 15 administrative decisions. I also reviewed, but
did not include in Exhibit SM 1, ordinances that ban large, éommercial wind turbines

altogether,

Let me also show you what have been marked as Exhibits SM2 through SM115. Can you
identify these documents for me?
These are copies of the relevant sections of the documents that I reviewed that contain the

setback information that is summarized on Exhibit SM1.

Are you offering your own opinions as part of your testimony?
No, I am only offering a summary of the contents of the documents that I have read and

that are included in Exhibits SM2 through SM115.
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From your review and summary of those materials what conclusions, if any, were you
able to determine related to property line setbacks established by other government
authorities relative to wind turbines?

My conclusions are best shown on Exhibit SM1. Exhibit SM1 demonstrates that most
jurisdictions require property line setbacks of between 1.1 and 1.5 times the total height
of the turbine. . I should clarify that whenever I use the term "total height" or "total height
of the turbine" in my testimony I am referring to the height of the tower plus the rotor
blades when a blade is extended vertically from the tower at its highest point above the
ground.

Many jurisdictions require property line setbacks that are multiples of the total
height. Some ordinances define the required property line setbacks in terms of total
distance measured in feet, but most base the setbacks on a multiple of the total height of
the turbine. In only a small sampling of the ordinances that I reviewed were setbacks set
at less than the total height for large, commercial wind turbines, and only five, one from
Grand Island, Nebraska, and four from Lewis County, New York, would allow for a
setback as small as 150 feet for a turbine of the size being proposed by Petitioner for this

project.

Ql4. Does every jurisdiction take the same approach in determining property line setbacks?




10

11

12

13

14

15

16

17

18

19

20

Al4d.

Q15.

AlS,

Georgia Mountain Community Wind Project
Docket No. 7508

Prefiled Testimony of Scott McLane

: January 12, 2011

Page 6 of 14

No. Each state which regulates wind turbine development has adopted a slightly different
approach to the setback issue. There is no uniform or model statute or ordinance,

although a definite minimum setback is almost always mandated.

Please describe some of the approaches taken in different jurisdictions.

In Ohio, for example, large scale wind farms with greater than 5 megawatts of capacity
must receive a permit from the Ohio Power Siting Board. For such projects, Ohio has
estab-lished propetty line setbacks by state statute at 1.1 times the total height of the
turbine. An exception is allowed if the affected neighbor waives the setback. The Ohio
statute, Ohio Revised Code, section 4906.20, is shown on Exhibit SM74.

In Minnesota, projects greater than 5 megawatts of capacity must receive a permit
from the state Public Utilities Commission. The Minnesota Public Utilities Commission
has established property line setbacks by regulation as five times the rotor diameter on the
predominant wind axis and three times the rotor diameter on the secondary wind axis.
Minnesota's regulations are shown on Exhibit SM43,

In Oregon, wind farms with 35 megawatts or more of capacity must receive a
permit from the Oregon Energy Facility Siting Council. The Oregon Energy Facility
Siting Council has not adopted specific setback regulations, but their decisions indicate
that the Council has established a minimum property line setback of 1.1 times the total

height in order to protect public health and safety. The Council increases the minimum
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setback to 3,520 feet from the property line of any property that is zoned for residential
use. Copies of four of their recent decisions can be found in Exhibits SM108, SM109,
SM112, and SM113. In addition, for projects not subject to the Council's review, the
Oregon Department of Energy has published a Model Ordinance to guide local counties
in their planning. The Model Ordinance suggest a minimum property line setback of 1.5
times the total height to protect public safety. The Oregon Model Ordinance is shown on

Exhibit SM75.

Are there any other state regulations you believe are instructive?

Yes. In Wisconsin, the Public Service Commission has recently adopted rules that
preempt local regulation of wind energy system siting. The Wisconsin rules set the
property line setback at 1.1 times the total height. The Wisconsin rules are shown on
Exhibit SM87.

Both North Dakota and South Dakota have a adopted a state-level permitting
process for large wind turbines, but both sets of regulations generally defer to local
zoning or other ordinances for the establishment of property line setbacks. The North
Dakota and South Dakota statutes and applicable regulations are shown on Exhibits
SM71A and SM78A, respectively. The South Dakota statutes provide that the South
Dakota Public Utilities Commission can preempt local ordinances upon a finding that the

local ordinances are "unreasonably restrictive”. At least one decision from the South
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Dakota Public Utilities Commission, however, indicates that the Commission will give
substantial deference to local land use controls. In the Commission's Buffalo Ridge
decision it required the applicant to forego construction of part of the facility if the
turbines couldn't be located within local setback requirements. A copy of the Buffalo
Ridge Decision is contained in Exhibit SM114. Also, the South Dakota Public Utilities
Commission has issued a Model Ordinance for Siting of Wind Energy Systems as a guide
for county-level land use polices. The South Dakota Model Ordinance sets property line
setbacks at the greater of 500 feet or 1.1 times the total height of the turbine. The South

Dakota Model Ordinance is shown on Exhibit SM79.

Did you find any relevant property line setback standards that were established by
administrative decisions?

Yes. In Maine the state-level siting authority is with the Maine Department of
Environmental Protection and with the Maine Land Use Regulation Commission,
depending upon the specifics of the project. Although there are no statutory or regulatory
standards, through its orders in connection with specific siting decisions the Maine
Department of Environmental Protection has established a recommended safe property
line setback of 1.5 times the total height. In arriving at this setback, the Department noted
that it "considered industry standards for wind energy production in climates similar to

Maine, as well as the guidelines recommended by certifying agencies such as Det Norske
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Veritas." To the extent the Department's orders have allowed a lesser setback it has only
been in instances where the turbine developer secured an easement on the adjoining
property to provide the balance of the safety setback area. The Maine Department of
Fnvironmental Protection Decisions are set forth in Exhibits SM95, SM96, and SM98. In
addition, the Maine State Planning Office has issued a Model Wind Energy Facility
Ordinance as guidance for Maine municipalities. The Model Ordinance calls for
minimum property line setbacks of 1.5 times the total height. The Maine Model
Ordinance is shown in Exhibit SM27.

Finally, similar to Maine, New Hampshire does not have state-wide propetty line
setbacks that are established by statute or regulation. Decisions of the New Hampshire
Site Evaluation Committee, however, indicate that the Committee has endorsed property
line setbacks of 1.1 times the total height as being consistent with industry standards.
Some relevant decisions of the New Hampshire Site Evaluation Commiftee are contained

in Exhibits SM100 and SM102.

Are there other states that have state-level property line setbacks?

I did not find any evidence of state-level, mandated property line setbacks in other states,
but in addition to those mentioned above I found model wind turbine siting ordinances
from Michigan, New York, and North Carolina. The Michigan and North Carolina model

ordinances call for minimum property line setbacks of 1.5 times the total height. These
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model ordinances are shown in Exhibits SM33 and SM63, respectively. The New York
model ordinance, published by the New York State Energy Research and Development
Authority, offers several alternative provisions for property line setbacks ranging from the
smallest setback of the total height plus 50 feet, up to two times the total height. The

New York Model Ordinance is shown in Exhibit SM49,

What did you find for setback standards other than at the state level?

As 1 mentioned above, I found local municipal and county ordinances from across the
country that addressed property line setbacks for large, commercial wind turbines. As
summarized in Exhibit SM1, the majority of those ordinances set minimum property line

setbacks equal to between 1.1 times the total height and 1.5 times the total height.

Do any of those ordinances discuss the rationale or basis for their adoption of the property
line setbacks?

Yes. Most of them discuss that the setbacks are necessary for safety in the event of a
tower collapsing or tipping over, For example, the Polk County, Iowa, Ordinance
Regulating Wind Energy Conversion Systems, provides for a minimum setback of 1.1
times the total height "thus should the structure collapse or topple, it shall come to rest
wholly within the property lines on which it is located." The Polk County Ordinance is

shown on Exhibit SM25.
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Do any of the ordinances you reviewed allow for exceptions to the minimum setback
areas?

Only in very limited circumstances. Many of the ordinances allowed for exceptions if an
easement was obtained from the neighboring property owner to make up the extent of the
setback area. Some of the ordinances also allowed the decision-making body to grant a
lesser setback if there was a specific engineer certification as to the maximum fall zone

under all possible circumstances and, ostensibly, other safeguards are in place.

Were you able to determine if different property line setback standards are applied where
there are no structures reasonably near the adjoining property line?
Yes. As all the exhibits demonstrate, property line setback standards are consistently

applied even in remote areas.

Are there any examples you can provide?

First of all, there are no exceptions that I found that were based on the location of the
property, except to the extent that the Oregon Energy Facility Siting Council increases the
required property line setback from 1.1 times the total height of the turbine to 3,520 feet
if the adjoining property is zoned residential, which is referenced in their decisions in
Exhibits SM109, SM112, and SM113, and the Polk County, lowa, Ordinance Regulating

Wind Energy Conversion Systems increases the property line setback from 1.1 times the
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total height of the turbine to 1,320 feet if the adjoining property is zoned anything other
than agricultural, which is referenced in Exhibit SM25. In addition, the New Hampshire
Site Evaluation Committee, in its Decision Issuing Certificate of Site and Facility with
Conditions to Lempster Wind, LLC, for a 24MW wind facility in Lempster, New
Hampshire, endorsed a setback standard of 1.1 times the total height of the turbine even
though it specifically noted that the project was in a remote location. That decision is

contained in Exhibit SM102,

Based on your research have you determined whether there is an industry standard for
property line setbacks?

I did not find a definitive, written industry standard for property line setbacks. As I noted
above, however, the Maine Department of Environmental Protection has stated in several
of its decision orders that it considered industry standards in determining a property line
setback of 1.5 times the total height. In addition, as I also noted above, the majority of
property line setbacks in the ordinances I reviewed have established setbacks of between

1.1 and 1.5 times total height.

Based on the ordinances that you reviewed, have you determined what the average
setback requirement would be for the Petitioner's project?

If one applied each property line setback requirement to the project and then averaged the
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results, the required setback would be approximately 785 feet, or just over 1.75 times the
total height of the tower plus the rotor. At the local level, however, there is significant
variation. Local property line setbacks range from 100 feet to 5759 feet. I found much
more consistency at the state level for those states that have implemented state-level
siting permits. If one applied only the state-level mandated property line setbacks, the
required setback would be approximately 585 feet, or just over 1.3 times the total height

of the tower plus the rotor.

So, after reviewing setback requirements from around the country, what does your
summary indicate would be an appropriate setback for this project?

My research indicates that a property line setback of 1.3 times the total height would be in
line with setbacks required by other decision-making authofities that have reviewed the
safety issues associated with industrial scale wind turbines and determined appropriate

setbacks.

Are there any property line setbacks from other jurisdictions that are particularly
instructive for Vermont?

Yes. In particular I note that Maine and New Hampshire both have topographies and
climates similar to Vermont. Those two states have established minimum property line

setbacks of 1.5 times the total height and 1.1 times the total height, respectively, both of
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which minimum setbacks are in line with the 1.3 times average that I determined from my
research. In addition, their administrative decisions indicate that those setbacks have been

applied to projects similarly located to the Petitioner's project.

Is there a minimum standard for a property line setback that your summary indicates
should be applicable to this project?

Based on my research, any property line setback of less than between 1.1 and 1.5 times
the total height of the turbines, without an easement agreement in place to make up the
balance of the area, would be a significant departure from the standards established by the
overwhelming majority of other jurisdictions that have considered and established

property line setbacks for wind turbine siting.

Does that conclude your testimony today?

Yes.




