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10.  Anti-degradation implementation policy
DEC has failed to establish an anti-degradation implementation policy, as required by federal and
state law

Division: DEC Water Quality

Issue:  DEC supports bad science

Summary:  Anti-degradation policy is a water quality standard that pre-dates the Clean
Water Act.  The basic policy was established in 1968.  It includes an anti-degradation
policy and implementation method. The water quality standards regulation requires
states and tribes to establish a three-tiered anti-degradation program.  Despite
repeated directives to the agency, Vermont does not have an anti-degradation
implementation policy.

Anti-degradation implementation procedures identify the steps and questions that must be
addressed when regulated activities are proposed that may affect water quality. The specific steps to
be followed depend upon which tier or tiers of anti-degradation apply.   The underlying goal is to
prohibit the degradation of the quality of waters of the state.

EPA took DEC to task about the state’s lack of anti-degradation implementation procedures in May
2004, in the Performance Partnership Agreement between DEC and EPA.  The EPA wrote:

Either in this section or another appropriate section, please include DEC commitments to
completing agreed upon revisions to Vermont water quality standards. Two issues were held
over from the last round of revisions completed by VT in 1999. Those issues are the “Limited
Duration Activities” provisions and the absence of Anti-degradation Implementation
procedures.

In response, DEC promised a to prepare an anti-degradation implementation procedure that year:
The commissioner’s office anticipates that preparing a revised anti-degradation
implementation procedure and resolution of the differences in opinion regarding the LDA
provision will occur after the conclusion of administrative litigation on these issues and after
the upcoming legislative session (May or June 2004).

Despite this promise, the policy was not completed in 2004.

Vermont’s lack of an anti-degradation implementation policy was cited in Act 52, the legislation that
created the Natural Resources Restructuring Committee (NRRC) in 2005:

The agency has not completed implementation of key components of the federal Clean
Water Act, such as developing total maximum daily loads (TMDL) and developing an anti-
degradation implementation policy.

Still, little if any progress was made in 2005 or 2006.
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In 2007, the legislature took note that DEC had still failed to develop a policy, and passed legislation
requiring DEC to file draft rules by January 15, 2008 and a final proposal of the rules for
implementation of the anti-degradation policy by July 1, 2008.  DEC has met neither of those
deadlines.

Good science works best when good policy is in place to guide it.  Without the anti-degradation
implementation policy in place, DEC is unable to use good science to ensure that Vermont’s water
bodies are not degraded by existing or proposed activities – the whole point of having water quality
standards in the first place.  In the absence of good science, too often bad science wins the day, and
resources are not protected.

Blaisdell Brook in Randolph

Blaisdell Brook in Randolph is one example of a water body where DEC’s science supports the
degradation of a stream, which would likely not be allowed if the state had an anti-degradation
procedure in place and evaluation of potential impacts were done according to the policy.

In 2005, while developing the White River Basin Plan, DEC proposed to classify this high-quality
trout stream at one of the lowest protection levels.  As VNRC’s staff scientist noted in comments
filed on the draft basin plan:

ANR types Blaisdell Brook as B3 because a commercial water bottling operation currently
removes water from a spring that contributes water to the brook. This flow reduction has
the potential to impair aquatic biota in the Brook. However, ANR’s own biomonitoring data
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Vermont Yankee Nuclear Power Plant
in Vernon

On the Connecticut River

indicates that less than one mile downstream of the water bottling withdrawal Blaisdell
Brook meets B1 aquatic biota standards.  In this case ANR is proposing to lower the
classification of the water before the actual water quality in the brook has been adversely
affected by the existing commercial activity.  This is inconsistent with Vermont’s anti-
degradation policy and ANR’s obligation to manage waters consistent with existing and
obtainable water quality.  

In opposing to classify waters as water management type, B1, DEC ignored fisheries and water
quality data that indicated that waters should be a B1 classification.  Instead, they proposed to
classify the waters as B3 because of recommendations from municipal officials – clearly acting
contrary to what the science indicates.  With Blaisdell Brook, DEC chose to authorize a violation to
accommodate a water withdrawal that was impacting a stream rather than requiring a permittee to
remove detrimental impacts.

Vermont Yankee’s nuclear power plant discharge presents another example where DEC failed to
perform an analysis that would be required under an anti-degradation implementation procedure, to
the detriment of the natural resources.

The Connecticut River Watershed Council cites in their
“Preserving the Connecticut River” Fact Sheet that the
absence of such a policy means that important steps
were not followed before critical decisions were made
about the amount of discharge that would be
acceptable into the river:

Under Vermont’s anti-degradation policy, [ANR] is
required to perform a socioeconomic balancing
analysis before allowing any degradation of Vermont’s
high quality waters. VWQS 1-03(C)(2). Because the
agency failed to conduct any investigation into the
costs and benefits of granting the variance, its decision
should be reversed and remanded for further
consideration.

Vermont’s natural resources are not being protected
because DEC has repeatedly failed to develop an anti-
degradation implementation procedure and implement
the policy.

What Should Happen?
DEC should immediately produce whatever it has in draft form for an anti-
degradation implementation procedure and work with interested parties to finalize the
policy.


