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VELCO’S MOTION FOR A NEW TRIAL OR AMENDED JUDGMENT 

 
 Appellees, Vermont Transco, LLC and Vermont Electric Power Company, Inc., 

(collectively “VELCO”), hereby move the Court for a new trial, or amended judgment, pursuant 

to V.R.C.P. 59. 

 
Preliminary Statement 

The court should hold a new trial.  The court should have, as VELCO requested, 

instructed the jury regarding the scope of both easements as a matter of law.  Indeed, the 

Vermont Supreme Court recently affirmed the interpretation of “the scope of [an] easement as a 

matter of law” rejecting an argument that the Court “should instead have submitted it to the 

jury.”  Roy v. Woodstock Cmty. Trust, Inc., 2013 VT 100, ¶ 69.  The jury should have been 

instructed that the construction of an 80’ communications tower with radio-frequency emitting 

antennas was permissible under both easements, as were the rights of access and reconstruction.  

The Court should then have instructed the jury that it was to determine the value of the roughly 
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½ acre of land taken and the diminution in the remaining property value, if any, caused by that 

taking.  Instead, the jury was improperly asked to interpret legal documents. 

Because the Court did not find the easement in place when Landowners purchased their 

property ambiguous, it was required to “declare the proper interpretation” of that easement “as a 

matter of law” and instruct the jury regarding every property right it included.  Kipp v. Estate of 

Chips, 169 Vt. 102, 107 (Vt. 1999); Roy, 2013 VT 100, ¶ 69.  By condemning additional rights, 

VELCO did not forfeit the rights it already owned, any more than it would have if this had been 

a case involving the expansion of a 10 foot wide road easement by 2 feet, which would require a 

finding that a 12 foot easement was necessary, but result in compensation only for the two feet 

actually taken.  Because the jury could award just compensation only for the rights condemned, 

the Court was required to tell the jury what rights the pre-existing telecommunications easement 

(the “Existing Easement”) included.  Instead, the jury was given the impossible task of 

attempting to answer this obscure legal question under instructions incorrectly suggesting that 

every right in the Condemnation Easement was new.   This error is reflected in the jury’s award, 

which valued the condemnation as though every right in the Condemnation Easement was new, 

awarding $1 million for the taking of less than one of 10.5 acres of property purchased for 

$390,000 in 2007. 

In a final decision not appealed by the Landowners, the PSB answered the legal question 

of what new rights the Condemnation Easement contains – a larger physical footprint – a 

conclusion that cannot be reconciled with the suggestion in the jury instructions that the PSB 

found every right in the Condemnation Easement to be new.  This is apparent from the beginning 

of the condemnation order, which explained that the purpose of the condemnation was “to 

expand the footprint of the Existing Easement for the principal purpose of installing more robust 
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communications facilities” and is confirmed by the “Need for Condemnation Findings,” which 

consist of expansions to the physical size of the Existing Easement and a right of access to the 

new areas.  September 11, 2013 Declaration of David A. Boyd (“Boyd Decl.”), Ex. A, 

(Condemnation Order) at 2; id. at ¶¶ 44-59.  The PSB went on to expressly conclude that 

Landowners purchased their property “knowing it was burdened by a substantially similar 

easement and communications facilities,” a conclusion it could not have reached if all of the 

rights contained in the Condemnation Easement were new, rather than “substantially similar” to 

those in the Existing Easement.  Id. at p. 45. 

 
Discussion 

I. THE COURT WAS REQUIRED TO DECLARE THE SCOPE OF BOTH EASEMENTS. 

 The Court was required to “declare the proper interpretation” of both easements “as a 

matter of law.”  See Kipp v. Estate of Chips, 169 Vt. 102, 107 (Vt. 1999);1 Farrell v. Vt. Elec. 

Power Co., 2012 VT 96 at ¶ 11 (explaining that condemnation easements should be interpreted 

in the same way as easement deeds).  Indeed, the Vermont Supreme Court recently expressly 

rejected on appeal an argument “that the judge should not have decided the question of the 

scope” of an “easement as a matter of law, but should instead have submitted it to the jury.”  Roy 

v. Woodstock Cmty. Trust, Inc., 2013 VT 100, ¶¶ 69-75.  Because all easements authorize their 

                                                 
1 Although the Court did not find the Existing Easement ambiguous, a new trial would be 

required if the Court were to find it ambiguous now.  In such a trial, VELCO would call both Mr. 
Vanderminden, whose testimony established that he intended the Existing Easement to include 
the right to replace the facility, add equipment to the facility, change radiofrequency levels, 
access the facility 24/7, and perform construction activities, and Mr. Fischer, whose affidavit in 
support of VELCO’s Motion for Partial Summary Judgment establishes that his testimony would 
be substantially similar.  The jury would then be asked to determine the intent of the creators of 
the Existing Easement with respect to each of these rights and instructed that no compensation 
was due for any new uses of these rights consistent with the purpose of the Existing Easement.  
Kipp, 169 Vt. at 107; Farrell, 2012 VT 96 ¶ 13. 
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holder “to make any use of the servient estate” that is “reasonably necessary for the convenient 

enjoyment of the easement,” the declaration of the scope of the Existing Easement should have 

included a description of the secondary rights reasonably necessary for its convenient enjoyment.  

Restatement (Third) of Property, Servitudes §4.10, cmt. c.  Any impact of these secondary rights 

on the value of the Property was “already accounted for in the ‘before value” and the jury should 

also have been instructed that the condemnation did not “further diminish the Property’s ‘after’ 

value” by spelling them out more clearly.  In re Petition of Green Mountain Power Corp., 2012 

Vt. PUC LEXIS 45, * 38-39, Docket No. 7775 (Vt. P.S.B. Jan. 25, 2012); accord In re Vermont 

Electric Power Company, Inc., 2009 WL 875441, 3, 5, 7, Docket No. 7395 (Vt. P.S.B. Mar. 26, 

2009). 

 The jury should have been told that “no additional taking or easement” was required for 

VELCO to make any “new use” of the Existing Easement that was “consistent with the original 

purpose of the easement,” the operation of a commercial communications facility.  Farrell, 2012 

VT 96 at ¶ 13 (quotations omitted).  The jury should also have been informed that because the 

existing easement contained no restriction on the volume of its use for communication purposes, 

the volume of use was limited only by the applicable FCC safety guidelines.  Roy, 2013 VT 100, 

¶ 74 (“Furthermore, the language of the easement contained no restrictions whatsoever on the 

volume of use; we are reluctant to read one into it.”).   

Having been told what the Existing Easement allowed, the jury should have been 

instructed that “[a]ll damages which may be traced to the existing easement must be eliminated.”  

Louisville Gas and Electric Co. v. Scott, 563 S.W. 2d 746, 747-48 (Ky. Ct. App. 1978).  To do 

so, the jury would have needed to compare the “before value of the property,” including the 

“unexercised, but available” rights to expand the use of the Existing Easement declared by the 
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Court “to the after value of the property.”  Fields v. Am. Transmission Co., LLC, 782 N.W. 2d 

729, 732 (Wis. Ct. App. 2010).  A proper set of instructions would have described these rights, 

and indicated how they changed, by accurately explaining the PSB’s necessity findings.  See 

Boyd Decl., Ex. A at ¶¶ 45-59.   

 Here, the Existing Easement was created by the owner of 12 commercial communications 

facilities and was sold as part of a multi-tower deal to another commercial communications 

facility operator.  Its purpose was to allow the commercial communications business to be 

developed and expanded.  As such, “no additional taking or easement” was required for VELCO 

to make any “new use” of the Existing Easement for the purpose of operating a commercial 

communications facility.  Farrell, 2012 VT 96 at ¶ 13 (quotations omitted).  The testimony of 

the creator of the Existing Easement, and its unambiguous terms, are wholly consistent and 

establish that permissible uses included replacing the tower; adding equipment to the tower 

including microwave antennas; changing radiofrequency levels, provided they remained below 

FCC limits; accessing the facility at any time; construction; and preventing vegetation and 

structures from interfering with the facility. 

 The Existing Easement was created years after the communications facility was first 

installed at a time when its poor condition and need to be replaced was apparent.  By authorizing 

“the installation maintenance and upkeep of a tower with building containing operating 

equipment” the Existing Easement authorized the installation of a new tower and new operating 

equipment.  Appellants’ Exhibit 8.  Given that a tower and operating equipment were already in 

place, the phrase “the installation” would be superfluous under any other reading.  Even without 

the express authorization of “the installation” of a tower and operating equipment, the 

replacement of the facility would fall well within the maintain provision of the Existing 
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Easement.   See Gendron v. Central Maine Power Company, 379 A.2d 1002, 1005 (Me. 1977) 

(“Whether the proposed maintenance program, with its new poles, is characterized as 

replacement, reconstruction, or construction, rebuilding, or whatever it all comes in the end to 

maintenance of the pole line . . . .”); Talty v. Commonwealth Edison Co., 347 N.E. 2d 74, 76 (Ill. 

Ct. App. 1976) (rejecting the argument that the grant of an easement “for the purpose of 

constructing power lines and towers did not encompass later removal and reconstruction of new 

towers”).   

 The addition of equipment to the tower, provided that FCC safety limits were observed, 

would similarly be permitted as a new use of the Existing Easement consistent with the operation 

of a commercial communications facility.  Farrell, 2012 VT 96 at ¶ 13; Roy, 2013 VT 100 at ¶ 

74 (declining to read a restriction on volume of use into an easement the language of which 

“contained no restriction whatsoever on the volume of use”).  Indeed, the Existing Easement 

expressly allows the installation of operating equipment and contains no limit on radiofrequency.  

That it also did not prevent the use of microwave antennas is demonstrated by the testimony of 

Landowners’ expert, Thomas Wilson, that there were microwave antennas on the tower before it 

was replaced by VELCO.   

The Existing Easement authorized access 24 hours per day, seven days per week, 

providing “[a]n easement over, upon and across my lands” with no stated limitation as to 

frequency or time of day and separately providing “the right to use the existing roadway to the 

home and to enter upon my 10.5 acre parcel of land for the purpose of installing, maintaining and 

repairing” the facility.  Appellants’ Exhibit 8, p.1, ¶ 2; Id. at 2.  The right of access “for the 

purpose of installing, maintaining and repairing” does require “as much notice as possible under 

the circumstances” which could conceivably be no notice at all in emergencies.  Id. at 2.  The 
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testimony of every witness, including Ms. Julinska, was consistent on this point, establishing that 

the frequency and time of day of access under the Existing Easement was unlimited. 

The right to conduct construction activities is expressly contemplated by the right “to 

enter upon my 10.5 acre parcel of land for the purpose of installing, maintaining and repairing” 

the facility, and would be an implied right even if it were not.  Restatement (Third) Of Property, 

Servitudes § 4.10, cmt. c.  Finally, the Existing Easement also included the implied right “to 

remove and trim trees as reasonably necessary” for the protection of the communications facility.  

Restatement § 4.10, cmt. c., Illustration 3.   

This case is closely analogous to Farrell, in which the Vermont Supreme Court found 

that an existing easement taken by condemnation for a specific project included the right decades 

later to add new poles and wires for a second, different project that was not (and could not have 

been) specifically contemplated at the time the original easement was established.  2012 VT 96, 

¶¶ 1-16.  The Court held that VELCO did not have to pay the landowner for any previously 

unexercised, but available, construction and operation rights that were part and parcel of the 

original easement.  Id. ¶¶ 12-16.  With the exception of the taking of some additional space 

around the existing easement and the taking of a small amount of land to run power to the tower, 

this case is legally identical to Farrell.  Before the condemnation, VELCO had preexisting rights 

to install a new tower up to 80’ tall (or even bigger provided that it obtained the appropriate 

permit), to access the property, to add antennas to the facility, and operate that equipment.   

VELCO did not condemn the right to replace the towe, add equipment to the tower, 

increase radiofrequency levels consistent with the FCC limit, access the facility at any time, 

perform construction, and prevent vegetation and structures from interfering with the facility.   
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As such, no compensation was due for any of these potential uses.  Because these rights were the 

core of Landowners’ damages claims, the jury’s verdict has produced an impermissible 

conflicting judgment from two different tribunals on the same issue – what was taken.   A new 

trial is required because the jury impermissibly considered evidence and heard argument about 

the impact of rights VELCO did not condemn.  Indeed, because the Landowners did not appeal 

the PSB’s necessity finding, they have no standing to claim damages for rights the PSB did not 

condemn, nor does this Court have jurisdiction over such claims.   

A new trial is also required for the reasons first raised by VELCO during its request for a 

mistrial.  More specifically, the Court’s express reluctance to allow bench conference regarding 

disputed issues resulted in extensive and repeated arguments in front of the jury regarding 

disputed legal issues.  These arguments, which included arguments between counsel and the 

Court in front of the jury on core legal issues, were highly prejudicial and independently require 

a new trial. 

II. THE JURY INSTRUCTIONS AND AWARD CANNOT BE RECONCILED WITH THE 
PSB’S NECESSITY FINDING 

The jury’s award leaves no question that it understood both the Existing Easement, and 

the PSB’s necessity finding, very differently than did the PSB.  From the very beginning of the 

condemnation order, the PSB accurately described the scope of the taking as a limited expansion 

of the footprint of the Existing Easement.   In the words of the PSB, the condemnation petition 

“if approved, would allow VELCO to expand the footprint of the Existing Easement for the 

principal purpose of installing more robust communication facilities to accommodate the needs 

of the SRP.”  Boyd Decl., Ex. A, at 2.   
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That the Board understood the condemnation to be an expansion of the physical footprint 

of the Existing Easement is demonstrated by its “Need for Condemnation” findings, which 

follow an extensive discussion of the Existing Easement, and consist of expansions to the 

footprint of the Existing Easement, plus a right of access to the new easement areas.  Id. ¶¶ 24-31 

(discussing the Existing Easement), 45-59 (discussing “[t]he proposed expanded easement area,” 

“[t]he proposed ‘COW’ stationing area easement,” a wider existing utility easement, a new 

utility easement, and a right of unrestricted access to the SRP facilities and new easement areas).  

The PSB went on to find that the condemnation would “not materially alter the Subject Property 

after condemnation” and that it “remains nearly identical in the ‘before’ and ‘after’ scenarios.” 

Id. ¶ 103.  Indeed, the PSB expressly concluded that Landowners purchased their property 

“knowing it was burdened by a substantially similar easement and communications facilities.”  

Boyd Decl. at 45.  The PSB’s characterization of the Existing Easement as “substantially 

similar” to the Condemnation Easement is impossible to reconcile with the suggestion that the 

PSB found every right in the Condemnation Easement to be new.   

In sharp contrast, the jury was not told what rights were contained in the Existing 

Easement, or that they were “substantially similar” to those contained in the Condemnation 

Easement.  Instead, it was told that “[b]ecause the Public Service Board found that all of the 

rights contained in VELCO’s condemnation easement were necessary, you should consider all of 

the property rights taken by condemnation easement when calculating fair and just 

compensation.”  The jury then incorrectly valued the condemnation as though every right in the 

Condemnation Easement was new, awarding $1 million for the taking of less than one of 10.5 

acres of property purchased for $390,000 in 2007. 
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Conclusion 

 The jury was improperly asked to answer a legal question – how the two easements 

differed – under a set of instructions incorrectly suggesting that every right contained in the 

Condemnation Easement was new.  The suggestion that every right contained in the 

Condemnation Easement was new cannot be reconciled with the PSB’s condemnation order, 

which characterized the taking as an expansion of “the footprint of the Existing Easement” and 

expressly concluded that it would “not materially alter the Subject Property after 

Condemnation,” which “remains nearly identical in the ‘before’ and ‘after’ scenarios.”  Boyd 

Decl. Ex. A at p.2; id. at ¶ 103.  Because Landowners never owned the rights contained in the 

Existing Easement, the jury incorrectly valued the condemnation as though every right in the 

Condemnation Easement was new, awarding $1 million for the taking of less than one of 10.5 

acres of property purchased for $390,000 in 2007.  The Court should “decide[] the question of 

the scope of the easement[s] as a matter of law” and instruct a new jury accordingly.  Roy, 2013 

VT 100, ¶ 69. 

 Dated:  Burlington, Vermont 
   December 20, 2013 
 
 
         /s/  David A. Boyd     
       Robert F. O’Neill, Esq. 
       David A. Boyd, Esq. 
       Gravel & Shea PC 
       76 St. Paul Street, 7th Floor, P. O. Box 369 
       Burlington, VT  05402-0369 
       (802) 658-0220 
       roneill@gravelshea.com 
       dboyd@gravelshea.com 
       For Appellees 
 


