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1.  
 

 

I. INTRODUCTION 
 

Plaintiffs move this Court for an order granting summary judgment in their favor.  

II. SUMMARY OF ARGUMENT 
 
 The issue in this case is whether the U.S.D.A. Forest Service should be permitted 

to issue a permit to a private company to erect 15 wind turbines—each 389-feet tall and 

16-feet in diameter at their base—on unspoiled ridgelines only 1.3 miles from the George 

D. Aiken Wilderness (Final Environmental Impact Statement [“FEIS”] at 148; A.R. 

03C.00650; Appendix to Plaintiffs’ Motion for Summary Judgment [“App.”] at 26), 

when (a) the wind turbines would strip the Aiken of its wilderness characteristics, and 

(b) the Forest Service  has failed to study adequately or fully disclose the harm to the 

environment the project would cause. 

 The Lamb Brook area, a portion of the publicly owned land affected by the Forest 

Service proposal, is the subject of an injunction by this Court that bars road-building 

and timber-cutting.  National Audubon Society v. Hoffman, Civil Action No. 5:94 cv 160 

(U.S.D.C. Vt., Murtha, J., Mar. 5, 1998; App. at 36).  This Court’s concerns in the Lamb 

Brook case included the impacts of a timber sale on bear and neotropical songbird 

habitat, and the Forest Service’s failure to demonstrate that its proposed mitigation 

measures would work.  (It is uncontested in this case that the entire Deerfield Wind 

Project area is critical black-bear habitat, some of the best in Vermont.) 

 This is the first time that the Forest Service has proposed to license a private 

company to build an industrial wind turbine facility on publicly owned land.  The 

developer is defendant-intervenor Deerfield Wind, LLC, a Delaware corporate 

subsidiary of Iberdrola Renewables, Inc., based in Portland, Oregon, which in turn is the 
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U.S. subsidiary of Iberdrola, SA.  Iberdrola, SA is the fourth largest utility in the world 

as measured by market capitalization.  In 2011, it recorded a gross operating profit of 

7.6505 billion Euros.  See Vermont Secretary of State and Iberdrola websites.1 

The Forest Service’s actions, in preparing the FEIS and Record of Decision 

(“ROD”) for the wind turbine project, were arbitrary, capricious, an abuse of discretion 

and contrary to law in the following ways: 

• The project developer’s reports paper over the impacts that the wind turbines 

would have on the congressionally designated George D. Aiken Wilderness—impacts so 

severe that the area would no longer be a wilderness.  They ignore the fact that the 

enormous turbines, placed as close as 1.3 miles to the Aiken, and illuminated at night 

with blinking lights, would be visible from many places in the Wilderness.  The FEIS 

similarly minimizes the noise impacts by failing to include any sound study from within 

the Wilderness itself, and by making the false claim that wind turbines mimic natural 

wind sound.  By failing to do a proper study of these impacts the FEIS violates NEPA.2  

Constructing the turbines in an area so close to the Aiken Wilderness would violate the 

Forest Service’s substantive legal duty under the Wilderness Act,3 as well as the Forest 

Service’s own regulations, to preserve its wilderness values and to choose wilderness 

when potentially conflicting uses of the land are at stake.  

                                                   
1 Vermont Secretary of State web site, LLC registration for Deerfield Wind LLC (Sept. 26, 2012, 9:47 AM), 
http://cgi3.sec.state.vt.us/cgi-shl/nhayer.exe?corpbrow?form_id=llc?llcnumb=L0009778  
and Iberdrola, Business Overview page of company web site (September 26, 2012, 9:50 AM), 
http://www.iberdrolarenewables.us/business-overview.html   
and Iberdrola, Shareholder and Investor section of company web site, (September 26, 2012, 9:52 AM), 
https://www.iberdrola.es/webibd/corporativa/iberdrola?IDPAG=ENWEBACCINVERSOR&codCache=13
31559434641998  
2 National Environmental Policy Act (42 U.S.C. § 4321 et seq.) 
3 16 U.S.C. § 1131 et seq. 
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• The project developer—not the Forest Service—hired the author of the Forest 

Service FEIS and paid him to write it.  During the FEIS process, this author worked on 

another wind project for the same developer.  The FEIS relies upon reports of 

consultants that were previously submitted to the Vermont Public Service Board (the 

“PSB”) by the developer, who also paid for those reports, and which are essentially 

advocacy work.  The FEIS relies on and plagiarizes sections from these advocacy 

documents and presents them as if they were unbiased and authoritative.  

• The FEIS impermissibly narrows the Range of Alternatives and Purpose and 

Need analyses required by NEPA in such a way that the only meaningful choices were to 

accept the developer’s site-specific proposal or to reject all development.  The FEIS 

rejected, without analysis, a potential wind-turbine site with similar characteristics to 

the one chosen that was farther away from the Aiken Wilderness and would have 

impacted the Aiken far less. 

• Wind turbines kill bats.  The FEIS treatment of bat mortality is based on an 

incorrect assumption: that white-nose syndrome, which has devastated bat populations 

recently, has killed only about one million bats.  After the FEIS was issued, the U.S. Fish 

and Wildlife Service revised its estimate of the toll caused by white-nose syndrome 

upward to between 5.7 and 6.7 million.  This new estimate makes clear that the impact 

on bat populations of any one bat death is commensurately greater than was thought 

when the FEIS was drafted.  Given this information, a new analysis, under NEPA, of the 

impacts and a determination of whether the environmental cost is worth the price is 

required.  Moreover, the FEIS fails to identify the species of many of the bats found in 

the project area, and hence neither the agency nor the public knows whether, and to 

what extent, threatened or endangered species would be killed. 
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• The FEIS finds that blasting away the ridgelines in order to develop the giant 

turbines associated with the project could have significant adverse impacts on 

groundwater, drinking water supplies, soils, erosion, and impacts on wetlands and 

birds.  Yet the FEIS fails to study the extent of these site-specific impacts in violation of 

NEPA, and blithely assumes that the blasting contractor will figure out and implement 

ways to protect the environment from harm. 

III. STANDARD FOR GRANTING SUMMARY JUDGMENT 
 

Summary judgment is appropriate when there are no disputed issues of material 

fact and the moving party is entitled to judgment as a matter of law.  See Fed. R .Civ. P. 

56(c).  “Where both parties have moved for summary judgment, ‘the court must evaluate 

each party’s motion on its own merits, taking care in each instance to draw all 

reasonable inferences against the party whose motion is under consideration.’”  Murray 

v. Int'l Bus. Machs. Corp., 557 F.Supp.2d 444, 448 (D. Vt. 2008) (citing Schwabenbauer 

v. Bd. of Educ. of Olean, 667 F.2d 305, 314 [2d Cir.1981].). 

Here, there is no genuine issue of material fact, and Plaintiffs are entitled to 

judgment as a matter of law for the reasons set forth herein. 

IV. STANDARD OF REVIEW 
 

Where statutes, such as NEPA and the Wilderness Act, do not provide for a 

private right of action, the Administrative Procedures Act, 5 U.S.C. § 701 et seq., 

(“APA”), provides for judicial review of challenges to final agency actions.  See Sierra 

Club v. United States Army Corps of Eng’rs, 772 F.2d 1043, 1050 (2d Cir. 1985) 

(NEPA); The Wilderness Soc’y v. U.S. Fish & Wildlife Serv., 353 F.3d 1051, 1059 (9th 

Cir. 2003) amended on reh’g en banc in part sub nom. Wilderness Soc’y v. U.S. Fish & 

Wildlife Serv., 360 F.3d 1374 (9th Cir. 2004) (Wilderness Act).   
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The APA provides that a reviewing court shall “hold unlawful and set aside 

agency action, findings, and conclusions found to be arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law, . . . [or] without observance of 

procedure required by law.”  5 U.S.C. § 706(2)(A), (D).  The agency is required to 

articulate the basis of its administrative action in an administrative record.  See 

Securities & Exchange Commission v. Chenery Corp., 318 U.S. 80, 94–95 (1943).  The 

reviewing court must determine whether there is a rational connection between the facts 

and resulting judgment so as to support the agency’s determination.  Baltimore Gas and 

Elec. v. NRDC, 462 U.S. 87 (1983), citing Bowman Transp. Inc. v. Arkansas–Best 

Freight System, Inc., 419 U.S. 281, 285–86 (1974).  The reviewing court’s inquiry must 

also be “searching and careful[.]”  Hoffman, 132 F.3d at 14, citing Marsh v. Oregon 

Natural Res. Council, 490 U.S. 360, 378 (1989). 

V. ARGUMENT 
 
A. The Deerfield Wind Project Would Destroy the Wilderness 

Character of the George D. Aiken Wilderness Area, in Plain 
Violation of the Wilderness Act and the National Environmental 
Policy Act. 

 
If the Deerfield Wind Project is developed, the sights and sounds of the array of 

15 nearly 400-foot wind turbines near and parallel to the eastern border of the George 

D. Aiken Wilderness Area would transform this area into non-wilderness, in violation of 

the Wilderness Act (16 U.S.C. § 1131 et seq.).  The Aiken Wilderness was designated by 

Congress in 1984.  PL 98-322, Vermont Wilderness Act, 98 Stat. 253.  This 5,060-acre 

area of remote back-country in Bennington County was named in honor of former 

Senator Aiken, who represented Vermont in the United States Senate from 1941 through 

1975.  A beloved figure in his home state, Aiken gained national acclaim when he wryly 
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suggested that a good solution to the problem of the Vietnam War would be for the 

government simply to declare victory and get out.  Richard Eder, Aiken Suggests U.S. 

Say it Has Won War; N.Y. TIMES, October 20, 1966, at A1. 

Sen. Aiken was a farmer and nursery owner who authored books on agriculture, 

including PIONEERING WITH WILDFLOWERS (Putney, VT, George D. Aiken, 1st ed. 1933) 

and PIONEERING WITH FRUITS AND BERRIES (Brattleboro, VT, Stephen Daye Press, 1st ed., 

1936).  Aiken was an outdoorsman and lover of Vermont’s mountain landscape who 

believed that “out in the woods you can think better.”  Herbert S.  Parmet, George 

Aiken: a Republican Senator and his Party, in THE POLITICAL LEGACY OF GEORGE D.  

AIKEN 38 (Michael Sherman, ed. 1995). 

From his home on Putney Mountain, Aiken marveled at his view of Mount 

Monadnock, and he loved to “look out from our vantage point of fourteen hundred feet 

elevation in full sunshine over a sea of fog filling the Connecticut Valley.”  GEORGE D.  

AIKEN, AIKEN: SENATE DIARY, JANUARY 1972-JANUARY 1975  3 (Stephen Greene Press, 1st 

ed. 1976).  Aiken “valued the remote, undeveloped areas of his state … [and] was a 

strong supporter of the 1975 eastern Wilderness Act . . . and a primary force behind the 

inclusion of Lye Brook Wilderness and Bristol Cliffs Wilderness in the 1975 act.”  

U.S.D.A.  FOREST SERVICE, GEORGE D. AIKEN WILDERNESS MANAGEMENT PLAN AND 

IMPLEMENTATION SCHEDULE, at 4 (1995) (“AIKEN WILDERNESS PLAN”).   

In the political tradition of Theodore Roosevelt, Aiken was a staunch opponent of 

efforts by power companies to grab and monopolize Vermont’s natural resources for 

their own benefit.  Aiken was concerned that, if power companies had their way, they 

would “control the destiny and development of the state.”  His disapproval of the “public 
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utility boys” became the centerpiece of one of his political campaigns.  James L. Oakes, 

George D. Aiken: A Tribute, in THE POLITICAL LEGACY OF GEORGE D. AIKEN, supra at 148. 

The Wilderness Act:  The Wilderness Act imposes a legal duty on the Forest 

Service to ensure that the Aiken Wilderness is preserved as a wilderness—and not 

morphed into non-wilderness because a utility-scale industrial wind project is built near 

its border.  In particular, 16 U.S.C. § 1131(a) requires that wilderness areas “shall be 

administered . . . in such a manner as to leave them unimpaired for future use and 

enjoyment as wilderness . . .  and so as to provide for . . . the preservation of their 

wilderness character . . . .”  

Section 1131(c) describes a wilderness as an area where “the imprint of man’s 

work [is] substantially unnoticeable” and “has outstanding opportunities for solitude      

. . . .”  These statutory provisions are not mere glittering generalities that the Forest 

Service is free to ignore.  The Wilderness Act imposes substantive requirements on the 

Forest Service: “[E]ach agency administering any area designated as wilderness shall be 

responsible for preserving the wilderness character of the area . . . .”  16 U.S.C. § 1133(b).  

The Forest Service regulations on wilderness likewise require that “National Forest 

Wilderness shall be so administered . . . in such a manner as to preserve and protect its 

wilderness character. . . .  In resolving conflicts in resource use, wilderness values will be 

dominant. . . .”  36 C.F.R. § 293.2  See also Sierra Club v. Yeutter, 911 F.2d 1405, 1413 

(10th Cir. 1990)(“Section 1133[b] imposes an affirmative duty on the Forest Service” to 

preserve wilderness character); see also Californians for Alternatives to Toxics vs. U.S. 

Fish and Wildlife Service, 814 F.Supp.2d 992, 996 (E.D. Calif. 2011) (permanently 

enjoining a government plan to restore the Paiute cutthroat trout, using poison and 
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motorized equipment because “in choosing one competing value” over “preservation of 

the wilderness character” of the area, the agency violated the Wilderness Act). 

The Forest Service may argue that because it has authorized the development of a 

utility-scale wind development on land adjacent to the Aiken Wilderness, as opposed to 

inside of it, it has not violated the Wilderness Act.  Such a position would be at odds 

with common sense and is contrary to law.  See, e.g., Sierra Club Northstar Chapter v.  

Kimbell, No. 07-3160, 2008 WL 4287424, at *7 (D. Minn.  Sept. 15, 2008) (“[A]ctions 

occurring on adjacent non-wilderness lands that have an impact on designated 

wilderness are regulated by the Wilderness Act.”).  Moreover, the Forest Service, in the 

AIKEN WILDERNESS PLAN, supra at 70, has said that the agency should “Encourage land 

use activities on adjacent land compatible with wilderness objectives.”  See also id. at 3 

(a goal of wilderness management is “to keep the imprint of man’s work substantially 

unnoticeable”).  Under the Wilderness Act and related case law, the Forest Service 

cannot allow projects on public lands adjoining a Wilderness to become so intense, 

incompatible, or intrusive that the Wilderness Area is substantially degraded or is no 

longer a wilderness.   

 The United States District Court in Izaak Walton League of America, Inc.  v.  

Kimbell, 516 F.Supp.2d 982, 988 (D. Minn.  2007) so held, stating that 

[T]he plain language of [the statute] makes no distinction 
based on the source of allegedly degrading activity.  Rather, 
[it] mandates that any agency administering the wilderness 
area ‘shall be responsible for preserving the wilderness 
character of the area.’  16 U.S.C. § 1133(b).  The text . . .  
indicates that the agency’s duty to preserve the wilderness is 
wholly independent of the source or location of that activity. 

 
The District Court went on to stress that: 
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[T]he key question in determining whether agency action 
violates [16 U.S.C. § 1133(b)] is whether that action degrades 
the wilderness character of a designated wilderness area.  To 
answer this question, the Court must look to various factors 
including the nature of the agency activity, the existing 
character of the wilderness area, and the extent to which the 
essential, natural characteristics of the wilderness area are 
changed by the agency activity in question. 

 
Id. at 989.  

 Congress has in legislation designating certain Wilderness Areas specifically 

given the Forest Service free rein to conduct activities that are contrary to Wilderness 

values.  For example, the Oregon Wilderness Act, 98 Stat. 272 § 6, provides that:  

  Congress does not intend that designation of wilderness areas in  
  the State of Oregon lead to the creation of protective perimeters 
  or buffer zones around each wilderness area.  The fact that  
  nonwilderness activities can be seen or heard from areas within  
  the wilderness shall not, of itself, preclude such activities or 
  uses up to the boundary of the wilderness area. 
 
See also Minnesota Public Interest Research Group v. Butz, 541 F.2d 1292, 1297 (8th 

Cir. 1976) (pointing out that the Boundary Waters Canoe Area enabling legislation, 

while designating the BWCA as a species of Wilderness Area, grandfathers existing 

motorboat uses and permits some logging). 

 Such exceptions to the Wilderness Act may make sense in the West and the Great 

Lakes, where Wilderness Areas may include hundreds of thousands or even a million or 

more acres.  But not for the Aiken Wilderness, which at 5,060 acres is only 60 acres 

larger than the usual minimum size for a Wilderness Area.  16 U.S.C. § 1131(c)(3).  (A 

Wilderness Area must have “at least 5,000 acres of land” or be “of sufficient size as to 

make practicable its preservation and use in an unimpaired condition.”)  Where, as in 

Vermont, Wilderness Areas are relatively small, the impacts of projects that conflict with 

wilderness values are far greater.  
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 It should not be surprising, then, that the Vermont Wilderness Act, 98 Stat. 253 

(1984) contains no exceptions for activities that are incompatible with wilderness 

values, whether they occur  inside the Wilderness Areas or on lands adjacent to them.  

To the contrary, the Vermont Wilderness Act recognizes that “lands in Vermont which 

are suitable for designation as wilderness are increasingly threatened by pressures of . . . 

spreading mechanization, and development and uses inconsistent with the protection, 

maintenance, and enhancement of their wilderness character . . . .”  98 Stat. 253, § 

101(a)(4) (1984).  And the statutory purpose of the Vermont Wilderness Act is “to 

preserve such areas [including the Aiken] as an enduring resource of wilderness which 

shall be managed to . . . promote . . . primitive recreation, solitude, physical and mental 

challenge, and inspiration for the benefit of all Americans . . . .” Id. at § 101(b).  

 If Congress had intended to limit the scope and effect of the Wilderness Act on 

the Aiken, it certainly could have done so.  But it chose not to.  Hence it is incumbent 

upon the Forest Service to preserve and protect the Aiken Wilderness in its current 

state, free from the encroachment of industrialization, even the “green energy” variety.   

 A review of the visual and noise impacts from the proposed utility-scale wind 

development shows that the proposed industrial wind project would destroy the 

wilderness character of the Aiken. 

1. The visual impact of the Deerfield Wind Project on 
Aiken will destroy its wilderness character.   

 
In its ROD, the Forest Service selects Alternative 2, which calls for eight wind 

turbines on a ridgeline west of Vermont Route 8, and, an additional seven turbines on 

the east side of the highway.  ROD at 1; A.R. 03D.00008; App. at 40.  The high-tech 
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color map of the project layout (ROD at Figure 2; A.R. 03D.00016; App. at 45) 

conveniently omits the Aiken, so one does not see how close the turbines are to it.   

The FEIS does, however, disclose that the project ridge “is approximately 1.3 

miles away [from the Aiken] at its closest point” (FEIS at 148; A.R. 03C.00650; App. at 

26), and that the wind turbines would be visible from the wilderness at a point only 1.5 

miles away.  Id. at 151; A.R. 03C.00653; App. at 28. 

 Full-size photos of the ridges taken from within the Aiken Wilderness, along with 

a full-sized version of a map indicating the many vantage points from which the project-

site ridged would be visible from within the Aiken, were also included with VCE’s 

administrative appeal.  A.R. 16G.00218-224; App. at 49-55.  These photos and map 

make clear, beyond any reasonable doubt, that the turbines would be visible from many 

areas in the Aiken, particularly given their enormous height, whirring motion, and the 

fact that seven of the turbines would be artificially illuminated with flashing red lights.  

FEIS at 13-14; A.R. 03C.00515-516. 

 Reference to an article by C.L.  Leocha, shown on the website “World’s Top 10 

Tallest Ferris wheels,”4 is highly suggestive of the size and scale of the Deerfield Wind 

turbines, which are analogous structures.  At 389-feet tall, each of the eight turbines 

near the Aiken Wilderness is higher than the world’s tenth-tallest Ferris wheel, and each 

is only five feet smaller than the fourth-tallest Ferris wheel: 

Singapore Flyer    541 feet 
Star of Nanchang    525 feet 
London Eye     443 feet (See photo below) 
Suzhou Ferris Wheel   394 feet 
Southern Star    394 feet 

                                                   
4 C.L. Leocha, “World’s Top 10 Tallest Ferris wheels” (Sept. 26, 2012 10:12 AM), 
http://www.consumertraveler.com/today/worlds-top-10-tallest-ferris-wheels/  
This photo and hyperlink were included in the Administrative Appeal of V.C.E., Feb. 24, 2012, at pp. 31-
32; A.R. 16G.000198-199; App. at 54. 
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Tianjin Eye     394 feet 
Changsha Ferris Wheel   394 feet 
Zhengzhou Ferris Wheel   394 feet 
Sky Dream Fukoka    394 feet 
DEERFIELD WIND TOWERS  389 feet 
Diamonds and Flowers Ferris Wheel 384 feet 
 

  

The FEIS itself states that very little work was done with respect to determining 

the visual impacts of the Deerfield Wind turbines on the wilderness.  In the words of the 

FEIS, “Inventorying potential views of the proposed project from within the Aiken 

Wilderness was limited during the VIA [Visual Impact Assessment] due to the area’s 

large size, lack of trails, complex topography, and varied vegetation.”  FEIS at 149; A.R. 

03C.00651; App. at 27 (emphasis supplied).  This so-called “study” “included only about 

seven of the hills within the Aiken . . . .”  Id.  The FEIS author rationalizes the lack of any 

detailed or thorough field analysis by claiming that visits to the Aiken “focused on areas 

most likely to be visited or to have potential views of the proposed project.”  Id.  But 

information on exactly how these areas were selected is entirely lacking, and hence there 

is no way for the reader to test the validity of the selection criteria or process.  Nor is 
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there any information given on the length of time spent in the Aiken, or how many 

people participated in the visual analysis. 

 The FEIS does (somewhat grudgingly) concede that people inside the Aiken 

Wilderness will see the enormous wind turbines.  The FEIS attempts to justify and 

minimize the impacts of this mammoth industrial project in two ways: 

 • “Any views would be limited to winter months[,]” i.e., when there are no leaves 

on the trees to block views.  FEIS at 149; A.R. 03C.00651; App. at 27.  Plain English 

translation of this bit of Forest Service Newspeak: Oh well, at least the Aiken Wilderness 

will retain its wilderness characteristics for six months of the year.   

 Problem #1: “Aiken Wilderness is known for its abundant insects and wetness in 

the spring and summer, and there are no official trails in the area.  Consequently, most 

users visit the area during the fall and winter.”  FEIS at 133; A.R. 03C.00537; App. at 25.   

Problem #2: As far as we know, there is no such thing, either in fact or in 

American law, as a part-time Wilderness Area—that is an oxymoron. 

 • “Although the turbines would present some line of color, form, and scale 

contrast, in no case would the Project be a focal point or dominate views. . . .  The Aiken 

Wilderness is not a place where people visit for distant views, but rather for the diversity 

of vegetation, wetland, and the possibility of glimpsing the wildlife this area supports.”  

FEIS at 151; A.R. 03C.00653; App. at 28.  Plain English translation: If people visiting the 

Aiken will only be cooperative enough to look at their feet, or concentrate their focus on 

what is close by, they won’t see the fifteen 389-foot turbines that will dominate the 

ridgeline landscape.   

 Problem#3: Most Vermonters and many visitors love to view our state’s 

unspoiled ridgelines, and in many cases that is exactly why they live or travel here.  That 
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is why Vermont is known as the Green Mountain State.  People expect to encounter 

pristine ridgeline views here, particularly when they are in wilderness areas.   

Problem #4: The FEIS is devoid of any evidence, either scientific or behavioral, to 

back up the patently silly statement that visitors to the Aiken would not notice the wind 

turbines, or that they would not realize that they are in a quasi-industrial zone, rather 

than a wilderness, when they do see them.  None of the fancy color photography “Visual 

Simulations” of the wind turbines (found at FEIS Appendix C [A.R. 03C.00030-78]) was 

conducted from a view-shed within the Aiken Wilderness.  And tellingly, the FEIS 

contains no discussion at all of the visual impact from within the Aiken of the seven 

blinking red lights on the turbines during nighttime hours.  ROD at 2; A.R. 03D.00009; 

App. at 41. 

 In sum, the deliberate minimizations of the very significant visual impacts of the 

wind turbines on the Aiken Wilderness are utterly unconvincing, and are obviously 

designed to promote the building of the Deerfield Wind Project, not to analyze it in an 

objective way or give it a hard look.  Kleppe v. Sierra Club, 427 U.S.  390, 410 n. 21 

(1976) (citation omitted). 

This is hardly a surprise when one learns that Jean Vissering, the person 

responsible for the visual analysis (for the supposedly objective Forest Service) also 

testified in favor of the project proponent before the PSB, and presented a paper on its 

behalf, entitled “Deerfield Wind Project Visual Impact Assessment,” which is cited in the 

FEIS bibliography at p. 480 (A.R. 03C.00982; and is part of the record at A.R. 

16G.00225-288; App. at 35).   

The FEIS shamelessly plagiarizes from Vissering’s advocacy work: 
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First Set of Examples of Forest Service “Borrowing” Text from Developer’s 
Consultants 

 
 Vissering at 31: “The terrain in the Aiken Wilderness is hilly and complex and 

the vegetation varied.  In places the vegetation is thick and barely penetrable, and 
in others hardwood forests are more open.” (A.R. 16G.00256; App. at 63.) 

 
 FEIS at 133: “The terrain in the Aiken Wilderness is hilly and complex and the 

vegetation varied.  In places the vegetation is thick and barely penetrable, and 
in others, the hardwood forests are more open.” (A.R. 03C.00635; App. at 25.) 

 
 Vissering at 32: “The combination of numerous open wetlands, diverse 

vegetation and topography creates a visually interesting and varied landscape.  It 
is an intimate landscape rather than a dramatic one.  There are few distant views 
and no open mountain summits.  The watercourses and especially numerous 
ponds are the scenic focal points of this area.  The diversity of habitats and 
opportunity to view wildlife in a remote and wild landscape are important parts 
of Aiken’s aesthetic appeal.”  (A.R. 16G.00257; App. at 64.) 

 
 FEIS at 133: “The combination of numerous open wetlands, diverse vegetation 

and topography, creates a visually interesting and varied landscape.  As 
described in the VIA, it is an intimate landscape rather than a dramatic one.  
There are few distant views and no open mountain summits.  The watercourses 
and especially numerous ponds are the focal points of this area.  The diversity of 
habitats and opportunity to view wildlife in a remote and wild landscape are 
important parts of the area’s aesthetic appeal.”  (A.R. 03C.00635; App. at 25.) 

 
 Vissering at 32: “Inventorying potential views of the proposed project within 

the Aiken proved challenging due to its large size, the lack of trails, the very 
complex topography, and varied vegetation.  Field visits focused on areas most 
likely to be visited or to have views of the proposed Project.  They covered about 
seven of the many hills within the Aiken Wilderness, as well as a route along 
frozen drainage ways, ponds, and along a portion of an abandoned road.” 
(Emphasis supplied.)  (A.R. 16G.00257; App. at 59.) 

 
 FEIS at 149: “Inventorying potential views of the proposed project from within 

the Aiken Wilderness was limited during the VIA due the area’s large size, the 
lack of trails, the very complex topography, and varied vegetation.  Field visits 
focused on areas most likely to be visited or to have views of the proposed 
Project.  They covered about seven of the hills within the Aiken Wilderness, as 
well as a route along frozen drainage ways, ponds, and an abandoned road.”   
(A.R. 03C.00651; App. at 27.) 
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 Note that in the Vissering document, the author reveals that her inventory 

included “about seven of the many hills” within the Aiken, while the plagiarized FEIS 

version removes the phrase “of the many.”  The significance of this edit is that higher 

elevations within the Aiken are the very places where visitors would be most likely to 

view the wind turbines.  If, as Vissering admits, there are “many” unvisited hills within 

the Wilderness, that makes the visual analysis all the more incomplete and suspect, a 

fact that the FEIS seeks to suppress by deleting a key modifier. 

2. The noise from the massive wind turbines at Deerfield 
will destroy the wilderness character of Aiken.  

 
The Forest Service itself concludes  that the noise level at the site nearest the 

Aiken Wilderness was one of only two sites studied where there will be audible 

“[i]ncreases in sound levels from existing conditions” from the turbines.  FEIS at 115; 

A.R. 03C.00617; App. at 24.  (The other site is in the Lamb Brook area.)  See also FEIS 

Response to Comment 165C, Appendix J at 65; A.R. 03C.00254; App. at 70.  (Turbines 

“could result in up to a 7 dba increase” in noise level at the Aiken border.) 

The Forest Service attempts to diminish the disturbing effect that the noisy 

Deerfield turbines are likely to have on the Aiken Wilderness by pointing out that the 

Wilderness is “isolated.”  Bizarrely, the Forest Service states: “It is important to note 

that these areas are generally isolated forested locations, with no residences nearby 

(within 1 mile).”  FEIS at 115; A.R. 03C.00617; App. at 24.  The isolation of a wilderness 

area is one of its defining and value-giving characteristics.  The Forest Service cannot be 

heard to say that its authorization of this utility-scale wind energy development is in 

compliance with the Wilderness Act because the Aiken Wilderness is “isolated.”  See 

also Montana Wilderness Assoc. v. McAllister, 666 F.3d 549, 556 (9th Cir. 2011) 
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(discussing the importance, under the Wilderness Act, of maintaining “solitude” in 

Wilderness areas). 

 If the mechanical sound of the wind turbines can be heard within the George 

Aiken Wilderness, it will no longer be a wilderness.  See, e.g., 16 U.S.C. § 1131(c) 

(requiring that the area “retain. . . its primeval character” and requiring that the “the 

imprint of man’s work [should be] substantially unnoticeable”). 

 The Forest Service speculates that turbine noise levels will decrease as one 

travels into the center of the Wilderness (FEIS at 113; A.R. 03C.00615; App. at 23), but 

this is mere guesswork given the impact of topography, wind currents, temperature, and 

other relevant factors that simply have not been studied from within the Aiken.  (FEIS at 

106; A.R. 03C.00608; App. at 20.)  (“Various meteorological conditions can also affect 

sound propagation. . .”)  By failing to actually test its bold claim, and instead simply 

hazarding a guess, the Forest Service has clearly failed to meet NEPA’s “hard look” 

requirement.  See, e.g., Kleppe v. Sierra Club, 427 U.S.  390, 410 n. 21 (1976) (citation 

omitted). 

 Although it may be true that, during some periods of the winter (see FEIS at 112; 

A.R. 03C.00614; App. at 22), one might hear the sound of snowmobiles from the edges 

of the Aiken Wilderness, this does not give the Forest Service license to authorize an 

industrial development that would degrade or extinguish the wilderness character of the 

Aiken Wilderness.  See Izaak Walton League of America, Inc.  v.  Kimbell, 516 

F.Supp.2d 982,  990 (D. Minn.  2007)  (“noise that is louder, more constant, more 

frequent, or a different quality, is more likely to degrade the wilderness character from 

its present condition and thus violate 4b [of the Wilderness Act]”).  In that regard, the 

wind turbines are likely to substantially increase the noise pollution during weekdays, at 
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night, and during periods of high winds when snowmobile traffic is relatively low but 

turbine noise may be at its loudest.   

 Moreover, the Forest Service has failed to contest the observation of Plaintiff 

Justin Lindholm that the Forest Service refused to consider the Yaw Pond area in 

Vermont for Wilderness designation, in part because there were wind turbines two miles 

away.  Those turbines are unlit and only 200-feet high—just over half of the height of 

the 389-foot turbines proposed for the Deerfield project.  See FEIS Response to 

Comment 165B, Appendix J at 64; A.R. 03C.00253; App. at 69.  The Forest Service 

cannot have it both ways.  Either lands close to wilderness areas are appropriate for 

development of industrial wind, or they are not. 

The FEIS also makes the demonstrably untrue claim that, with some exceptions, 

since the “frequency spectrum from wind is very similar to the frequency spectrum from 

a wind turbine, the sound from a wind turbine is generally masked by wind noise at 

downwind receivers.”  FEIS at 106; A.R. 03C.00608; App. at 20.  But wind sound is 

generally characterized by a gradual rising and falling, corresponding to familiar, 

natural fluctuations of wind speed, while the noise from a wind turbine is artificial and 

mechanical, as the following video, available on YouTube.com, demonstrates:   

Do Turbines Make Noise, (Sept. 26, 2012 10:31 AM), 

http://www.youtube.com/watch?v=6WREshoxmaA .  Administrative Appeal of V.C.E., 

Feb. 24, 2012, at pp. 37-38; A.R. 16G.000204-205; App. at 60.5 

                                                   
5 The video demonstrates beyond any doubt that wind turbines sound like loud machines, and that Mr. 
Kaliski’s claim that wind turbines sound like natural wind and are masked by it is false.  Hence there is no 
“genuine issue of material fact” on this point under Rule 56.  See Scott v. Harris, 550 U.S. 372, 380 
(2007) (“When opposing parties tell two different stories, one of which is blatantly contradicted by the 
record, so that no reasonable jury could believe it, a court should not adopt that version of the facts for 
purposes of ruling on a motion for summary judgment.”).  See also Anderson v. Liberty Lobby, 477 U.S. 
242, 248 (1986). 
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Here the Forest Service conducted no independent data-gathering or scientific 

analysis of the noise impacts of the wind turbines.  Instead, as with visual impacts, it 

relied totally on the advocacy work of another Deerfield Wind, LLC hired gun.  See FEIS 

at 96; A.R. 03C.00598; App. at 16, which acknowledges that the work was done by 

others, but does not make clear that it was commissioned and paid for by the developer.   

 The developer’s consultant is Kenneth Kaliski, who submitted to the Vermont 

PSB on behalf of the developer a report entitled “Revised Noise Impact Study for 

Deerfield Wind Project.”  16G.00289-332. All of the raw data reproduced in the FEIS, 

including tables, were authored by Mr.  Kaliski.  For example, compare Kaliski’s 

“Summary of Overall Monitoring Results by Site” (Table 3 at 9; A.R. 16G.00300; App. at 

74) with the “Summary of Overall Background Monitoring results by Site” in the FEIS, 

Table 3.4-3 at 103; A.R. 03C.00605; App. at 18.  With the exception of a slight change in 

the order of sites, the two tables are identical.   

 The FEIS incorrectly states that Kaliski’s study included sound monitoring “west 

into the George D. Aiken Wilderness.”  FEIS at 96; A.R. 03C.00598; App. at 16.  

Actually, while the spot is near the Aiken border, the monitoring site was located 20 feet 

east (i.e. away from the Aiken, toward Wilmington) on a snowmobile trail, FR 74, that 

lies outside of the Aiken Wilderness.  Kaliski at 7, § 4.2(1) A.R. 16G.00298; App. at 73.  

See also FEIS at 101; A.R. 03C.00603; App. at 17. 

As with the Vissering submission, the FEIS lifts much on sound impacts directly 

from Kaliski’s PSB advocacy document: 
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Second Set of Examples of Forest Service “Borrowing” Text from 
Developer’s Consultants 

 
 Kaliski at 22, § 6.2:  “As mentioned above, sound levels from wind turbines are 

a function of wind speed.  Background sound is also a function of wind speed, i.e., 
the stronger the winds, the louder the resulting background sound.  In areas that 
are covered by trees and bushes, such as found in this region, the effect is 
amplified.  Combined with the fact that the frequency spectrum from wind is very 
similar to the frequency spectra from a wind turbine, the sound from a wind 
turbine is easily masked by wind noise at downwind receivers.”  (A.R. 16G.00313; 
App. at 76.) 
 

 FEIS at 106: “Sound levels from wind turbines are a function of wind speed.  
Background sound is also a function of wind speed, i.e., the stronger the winds, 
the louder the resulting background sound.  In areas that are covered by trees 
and bushes, the Project area, the effect is amplified.  Combined with the fact that 
the frequency spectrum from wind is very similar to the frequency spectrum 
from a wind turbine, the sound from a wind turbine is generally masked by 
wind noise at downwind receivers.”  (A.R. 03C.00608; App. at 20.) 

 
 Kaliski at 25, § 7.1: “Modeling was completed for the project using Cadna A 

acoustical modeling software.  Made by Datakusik GmbH, Cadna A is an 
internationally accepted acoustical model, used by many other noise control 
professionals in the United States and abroad.  The software has a high degree of 
reliability and follows methods specified by the International Standards 
Organization. . . .”  (A.R. 16G.00316; App. at 77.) 

 
 FEIS at 107: “To determine the predicted noise impact from the Proposed 

Action, modeling was performed using the Cadna A acoustical modeling 
software, an internationally accepted acoustical model with a high degree of 
reliability.  The model follows methods specified by the International Standards 
Organization. . . .”  (A.R. 03C.00609; App. at 21.) 
 

 Kaliski at 22, § 6.1: “Meteorological conditions can significantly affect sound 
propagation.  The two most important conditions to consider are wind shear and 
temperature lapse.  Wind shear is the difference in wind speeds by elevation and 
temperature lapse rate is the temperature gradient by elevation.  In conditions 
with high wind shear (large gradient), sound levels upwind from the source tend 
to decrease and sound levels downwind tend to increase.  With temperature 
lapse, when ground surface temperatures are higher than that aloft, sound levels 
on the ground will decrease.  The opposite is true when ground temperatures are 
lower than those aloft (an inversion condition).”  (A.R. 16G.00311; App. at 76.) 
 

 FEIS at 106: “Various meteorological conditions can also affect sound 
propagation, primarily wind shear and temperature lapse.  Wind shear is the 
difference in wind speeds by elevation, and temperature lapse rate is the 
temperature gradient by elevation.  Under conditions with high wind shear 
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(large gradient), sound levels upwind from the source tend to decrease, while 
sound levels downwind tend to increase.  With temperature lapse, when ground 
surface temperatures are higher than those aloft, sound levels on the ground 
will decrease.  The opposite is true when ground temperatures are lower than 
those aloft (an inversion condition).”  (A.R. 03C.00608; App. at 20.) 

 
 In sum, even given the biased sources of information used by the Forest Service, 

it is evident that the visual and noise impacts on the Aiken Wilderness of the proposed 

wind turbines would be very substantial.  Hence, construction of the wind turbines 

would violate the Wilderness Act’s substantive prohibition on agency activities that fail 

to preserve the wilderness character of the area, including when such activities are 

located outside it.  See Izaak Walton League of America, Inc. v.  Kimbell, 516 F.Supp.2d 

982, 988 (D. Minn.  2007). 

3. The Forest Service violated NEPA by failing to perform an 
adequate analysis of the impacts the Deerfield Wind Project 
would have on the Aiken. 

 
It is axiomatic under NEPA that the agency responsible for preparing an EIS 

must “take a ‘hard look’ at environmental consequences . . . .”  Kleppe v. Sierra Club, 

427 U.S.  390, 410 n. 21 (1976) (citation omitted).  To withstand judicial scrutiny, an EIS 

must be “compiled in good faith” and must set forth “sufficient information to enable 

the decision-maker to consider fully all the environmental factors involved and to make 

a reasoned decision after balancing the risks of harm to the environment against the 

benefits to be derived from the proposed action, as well as to make a reasoned choice 

between alternatives.”  Suffolk County v. Secretary of Interior, 562 F.2d 1368, 1375 (2d 

Cir. 1977).  The EIS must itself ensure “the integrity of the process by giving assurances 

that stubborn problems or serious criticisms have not been ‘swept under the rug.’”  

Sierra Club v. U.S Army Corps of Engineers, 701 F.2d 1011, 1029 (2d Cir. 1983), citing 

Silva v. Lynn, 482 F.2d 1282, 1285 (1st Cir. 1973). 
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 The Deerfield EIS does not comply with this standard.  Without needlessly 

plowing old ground, the following problems are patent: 

 The Visual Analysis was admittedly based on grossly incomplete information.  

“Inventorying potential views of the proposed project from within the Aiken Wilderness 

was limited during the VIA due to the area’s large size, lack of trails, complex 

topography, and varied vegetation.”  FEIS at 149; A.R. 03C.00651; App. at 27.  Only 

“seven of the many hills” in the Aiken, from which the wind turbines might be viewed, 

were visited.  Vissering at 32; A.R. 16G.00323; App. at 59.  Moreover, the VIA’s bizarre 

conclusion that people in the Aiken would not look at the ridgelines on which the wind 

turbines would be erected, because their attention would be directed elsewhere, is 

without any factual or scientific support.  The wind towers are of such a mammoth scale 

that no one could possibly miss them, especially considering the eye-catching motion of 

the gigantic blades.  The argument that the wind towers will be visible only at times 

when there are no leaves on the trees ignores that that is when most people visit the 

Aiken.  In any event, there can be no part-time wilderness areas.  

 The Sound Impact analysis did not include any areas inside the Aiken 

Wilderness, although modeling of an area on a snowmobile trail nearby suggested that 

noise from the wind turbines definitely would be heard there.  Without a detailed sound 

study that gathers appropriate scientific data from within the Aiken Wilderness, 

including the core area, the Forest Service’s claim that the noise would not be intrusive 

is entirely speculative.  Likewise, the assertion that sound from mechanical wind 

turbines is indistinguishable from that of natural wind lacks any scientific foundation. 

 For all these reasons, the FEIS analysis of the impacts of the Deerfield Wind 

Project violated NEPA. 



23 
 

4. The Forest Service compromised the objectivity and 
integrity of the NEPA process by selecting an individual 
to draft its EIS who was concurrently working for the 
project developer.   

 
The principal author of the FEIS, John Hecklau of EDR, was simultaneously 

working for the project proponent Deerfield Wind, LLC.  During the Deerfield EIS 

drafting process, Mr.  Hecklau’s firm also did work on a New Hampshire wind 

development for the parent company of Deerfield Wind, LLC, Iberdrola Renewables, 

Inc.—a relationship admitted by the Forest Service only after Plaintiff Annette Smith of 

Vermonters for a Clean Environment exposed it in her comments to the Draft 

Environmental Impact Statement (DEIS).  See FEIS Response to Comment 141A, 

Appendix J at 51-52; A.R. 03C.00240-241; App. at 67. 

By selecting Mr. Hecklau to draft the EIS, in light of his concurrent work for 

Deerfield Wind, and by allowing the developer to pay for his services, the Forest Service 

violated 40 C.F.R. § 1506.5(c): “It is the intent of these regulations that the contractor be 

chosen . . . to avoid any conflict of interest.”  Simply, Mr. Hecklau was not, and could not 

have been, “chosen… to avoid any conflict of interest.”  The federal circuit courts’ 

interpretation of this regulation casts further doubt on the legality of the Forest Service’s 

conduct: 

When reviewing an EIS prepared by a contractor who has 
allegedly breached a requirement imposed by 40 C.F.R. § 
1506.5(c), the ultimate question for the court is thus whether 
the alleged breach compromised the “‘objectivity and 
integrity of the NEPA process.’” 

Associations Working for Aurora’s Residential Env’t v. Colorado Dept. of Transp., 153 

F.3d 1122, 1129 (10th Cir. 1998) (citation omitted) .  Furthermore: 

The intent of these regulations is “to minimize the conflict of 
interest inherent in the situation of those outside the 
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government coming to the government for money, leases or 
permits while attempting impartially to analyze the 
environmental consequences of their getting it.”  

Sierra Club v. Sigler, 695 F.2d 957, 963 n. 3 (5th Cir. 1983) (citation omitted).  This is 

our case: Mr. Hecklau has “com[e] to the government for money, leases, or permits 

while attempting impartially to analyze the environmental consequences of [his 

employer] getting it.”  Mr.  Hecklau’s work on the Deerfield EIS aided his own client, the 

project proponent, Deerfield Wind, LLC, in violation of the CEQ regulation, and is a 

classic and brazen example of the fox guarding the chicken coop. 

To avoid clear conflicts such as this one, 40 C.F.R. § 1506.5(c) requires all 

contractors involved in drafting an EIS statement to “avoid any conflict of interest” by 

“execut[ing] a disclosure statement … specifying that they have no financial or other 

interest in the outcome of the project.”  The CEQ interprets the term “no financial or 

other interest” “broadly to cover any known benefits other than general enhancement of 

professional reputation.   This includes . . . indirect benefits the consultant is aware of 

(e.g.  the project would aid proposals sponsored by the firm’s other clients).”  NEPA’s 

Forty Most Asked Questions Concerning CEQ’s NEPA Regulations, 46 FR 18026 (Mar. 

23, 1981) at Question 17A. 

In 2007, Mr.  Hecklau signed a Conflict of Interest and Objectivity Certification 

form (obtained by VCE via a FOIA request; A.R. 03C.00333; App. at 78) detailing his 

relationship with Deerfield Wind.  In his words: 

I certify that Environmental Design and Research, P.C.  
(EDR) is a consultant retained by Deerfield Wind LLC to 
conduct an analysis which will result in the preparation of 
an Environmental Impact Statement for the proposed 
[Deerfield Wind Project]. . . . I certify that Environmental 
Design and Research, P.C.  (EDR): 
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1. Has no financial or other interest in the outcome 
of the Environmental analysis process and the 
resulting   environmental documents; and 
 

2. It is not financially dependent upon the project 
proponent (Deerfield Wind LLC). 

 
 Given the facts, this disclosure statement is misleading; there was a blatant and 

inherent conflict of interest that should have disqualified Mr.  Hecklau from any 

participation in preparing the FEIS.    

Viewed as a whole, the record strongly suggests that “contractor bias 

‘compromised the objectivity and integrity of the NEPA process.’”  Colorado Wild v.  

United States Forest Service, 523 F.Supp.2d 1213, 1230 (D.  Colo.  2007), citing Ass’ns 

Working for Aurora’s Residential Envt., 153 F.3d at 1129.  The use of—and apparent 

complete dependence by—the Forest Service on advocacy work done by consultants who 

worked for and were paid by the developer, as well as the false and misleading conflict of 

interest disclaimer provided by the EIS preparer, call into serious question the good 

faith and objectivity of the FEIS.  

5. The Forest Service has failed to present any valid 
defense for its decision to select clearly biased 
individuals to assist it in the EIS process.  

 
The Forest Service has responded to these criticisms by claiming, without any 

factual basis, that the only qualified consultants available are those who are on the 

payroll of and beholden to the wind industry.  See FEIS, Response to Comment 141A, 

Appendix J at 51; A.R. 03C.00240; App. at 67.  But the Forest Service has provided no 

evidence of having conducted any searches for qualified individuals capable of 

performing independent analyses whatsoever.  The Forest Service simply asks the public 

to take its word that it has hired the best (and most objective) people available to 
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evaluate this project.  Neither Plaintiffs, nor any other members of the public, should be 

required to take the Forest Service at its word in light of some of the bias that taints this 

project. 

 The Forest Service also claims that its own staffers reviewed and somehow fact-

checked the work of the Deerfield Wind, LLC employees on the Aiken.  Id.  But the EIS 

contains no independent evidence of that.  All the scientific data related to noise and 

visual impacts appear to have been collected by the contractors, without any 

independent verification of their accuracy, and the Agency’s wholesale plagiarism of 

advocacy documents prepared for the developer is hardly evidence of a fair and 

unbiased NEPA procedure. 

B. Purpose and Need and Range of Alternatives 
 

1. The Forest Service’s Purpose and Need of evaluating 
the site-specific proposal put forward by the developer, 
and excluding all other potential sites and alternatives, 
fails to comply with NEPA. 

 
 A key regulation implementing NEPA, 40 C.F.R. § 1502.13, requires that the 

agency “shall briefly specify the underlying purpose and need to which the agency is 

responding in proposing the alternatives including the proposed action.”  If the 

“purpose and need” are stated too narrowly, the effect is to narrow impermissibly the 

agency actions possible in response to it.  The Forest Service’s Purpose and Need No. 2, 

contained in its FEIS, is impermissibly narrow by defining Agency’s objective as a 

consideration of “this site-specific wind energy development proposal.”  This is a NEPA 

violation.   

The developer stated at the outset its goal: to build an industrial wind facility on 

this specific site only, including in its proposal a request for a land use authorization 
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submitted in March 2004.  ROD at 10; A.R. 03D.00017; App. at 43.  By limiting its 

objectives to developing a “site-specific” proposal, i.e. the one wished for by the private 

developer, the Forest Service narrowed the scope of the project so as to facilitate this 

developer’s interests, not necessarily those of the public.  See, e.g., Nat’l Parks & 

Conservation Ass’n v. Bureau of Land Mgmt., 606 F.3d 1058, 1070 (9th Cir. 2010) cert. 

denied, 131 S. Ct. 1783 (2011) (“private interests [should not] define the scope of the 

proposed project”).   

 As Mr. Justice Clarence Thomas observed, writing for the Court when he was a 

Circuit Judge: 

[A]n agency may not define the objectives of its action in 
terms so unreasonably narrow that only one alternative 
from among the environmentally benign ones in 
the agency’s power would accomplish the goals of 
the agency’s action, and the EIS would become a 
foreordained formality. 

Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 196 (D.C.Cir.1991) (emphasis 

added). 

 Here, by ensuring “only one alternative from among the environmentally benign 

ones in the agency’s power would accomplish the goals of the agency’s action” (id.) the 

Forest Service has violated NEPA.  An agency may not “draft a narrow purpose and need 

statement that excludes alternatives that fail to meet specific private objectives.”  

Bureau of Land Mgmt., 606 F.3d at 1072).  In that case, the Ninth Circuit ruled that the 

agency had violated NEPA where it “adopted [the developer]’s interests as its own to 

craft a purpose and need statement so narrowly drawn as to foreordain approval” of the 

project.  Id.  Furthermore: 

Although USFS has discretion to define the goals of its 
projects and need only consider alternatives that advance 
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those goals, […], USFS may not define the goals of its 
projects so narrowly that only its preferred alternative will 
meet those goals. 

Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 234 F. App’x 440, 443 (9th Cir. 2007) 

(rejecting Forest Service’s purpose and need statement as too narrow where statement 

only allowed commercial logging as means of forest thinning when other means were 

available). 

 Although the Forest Service can be expected to argue that its Purpose and Need 

statement contained additional “Purposes” beyond its No. 2, the very existence of 

Purpose No. 2 guaranteed that no alternatives beyond those on the site earmarked by 

the developer could be considered.  Any such alternative would not comply. 

A review of the history of the current Purpose and Needs section of the Forest 

Service’s Deerfield impact statements is instructive to this analysis.  In its DEIS, the 

Forest Service frankly stated its “Purpose” as: 

[E]valuate an application for land use authorization to 
construct and operate a 17-turbine state-of-the-art wind 
energy facility on NFS lands in Searsburg and Readsboro, 
Vermont.  The facility would provide up to 34 to 35.7 MW of 
wind-generated electric energy and capacity to supply 
renewable power to the Vermont and New England electric 
supply grid. 
 

DEIS at 5; A.R. 03A.00243.  This “Purpose” contained a very straightforward and 

obvious NEPA error: it was to examine the developer’s proposal.   

Probably recognizing the inherent conflict with purporting to perform an 

objective evaluation of a developer’s proposal on the one hand, while simultaneously 

representing the Agency’s purpose as being essentially to effectuate that developer’s 

exact proposal on the other hand, the Forest Service established a revised “Purpose” in 
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its SDEIS (Supplemental Draft Environmental Impact Statement).  This was carried 

over to the FEIS as well.   

The revised Purpose is to “[f]ulfill the agency’s obligation to consider this site-

specific wind energy development proposal.”  FEIS at 6; A.R. 03C.00508; App. at 3).  

See also SDEIS at 6; A.R. 03B.00523; App. at 82.  This slightly more generalized 

statement of purpose contains the same fundamental flaw: the Forest Service is 

announcing that it will examine only the wisdom of building the development that 

Iberdrola wants to build on our public lands.   

Unsurprisingly, the federal courts have not countenanced the Forest Service’s 

approach to this project under NEPA.  Particularly instructive in this regard is Simmons 

v. U.S. Army Corps of Engineers, 120 F.3d 664 (7th Cir. 1997).  In that case, the Army 

Corps defined the Purpose under NEPA of a water project as a way to supply drinking 

water (for two users) from a single source, a new reservoir.  But as the Court of Appeals 

noted, the agency should have defined its purpose as supplying the users with more 

water, and there were “reasonable alternatives to that beyond relying on a single 

reservoir.”  But the developer, the City of Marion, Illinois, wanted a single source of the 

water, and hence the Corps simply accepted its desire by the device of narrowing its 

stated Purpose.  

The Court held this approach, which is the same one used by the Forest Service in 

this case, unlawful under NEPA.  In the Court’s words, “‘the evaluation of ‘alternatives’ 

mandated by NEPA is to be an evaluation of alternative means to accomplish the 

general goal of an action.’ *** An agency cannot restrict its analysis to those ‘alternative 

means by which a particular applicant can reach his goals.’”  Simmons, supra, 120 F.3d 
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at 669, quoting Van Abbema v. Fornell, 807 F.2d 633, 638 (7th Cir. 1986) (emphasis in 

original).  As the Seventh Circuit put it in a later case, citing Simmons, 

. . . [B]lindly adopting the applicant’s goals is a losing 
proposition because it does not allow for the full 
consideration of alternatives required by NEPA.  NEPA 
requires an agency to exercise a degree of skepticism in 
dealing with self-serving statements from a prime 
beneficiary of the project. . . 
 

Envt’l Law & Policy Ctr. v. U.S. Nuclear Regulatory Comm’n, 470 F.3d 676, 683 (7th 

Cir. 2006).   

As counsel of record for Iberdrola in this action warned in a memorandum 

reviewed and commented on by Forest Service employees, “CEQ guidelines generally 

caution against narrowing consideration of alternatives to only those alternatives 

acceptable to an applicant, and courts have previously invalidated such limited 

alternatives analyses.”  Memorandum of G. Hand to B. Dunkiel, “Initial Analysis of 

Alternatives to the Proposed Searsburg Expansion Project” (Sept. 26, 2005); A.R. 

07B.00001 – 21, at 07B.00006; App. at 84, citing Forty Most Asked Questions 

Concerning CEQ’s NEPA Regulations, 46 FR 18026 (Mar. 23, 1981); see also “Feedback 

provided by Joel Strong to Paul Brewster and Robert Bayer in response to Shems 

Dunkiel Kassel and Saunders document entitled ‘Initial Analysis of Alternatives to the 

Proposed Searsburg Expansion Project’ dated 9/26/2005” (title from ECF 21-2, at p. 

108 of 201) (Dec. 19, 2005); A.R. 07B.00029 - 07B.00031; App. at 85-87.  In other 

words, counsel for Iberdrola recognized this issue, and attempted to coach the Forest 

Service to cure this obvious problem, i.e., evaluating only those alternatives acceptable 

to Iberdrola.  As demonstrated below (§§ V[B][2-6]), the Forest Service failed to heed 
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Iberdrola’s counsel’s admonition, and plowed full steam ahead with an impermissibly 

narrow range of alternatives anyway.  

2. The Forest Service violated NEPA by failing to consider 
a reasonably wide range of alternatives. 
 

Having constricted itself with its own studiously narrow Purpose, the Forest 

Service violated NEPA by failing to consider a reasonable range of alternatives.  Where 

an agency utilizes an “unreasonably narrow purpose and need statement, the [agency] 

necessarily consider[s] an unreasonably narrow range of alternatives.”  Bureau of Land 

Management, 606 F.3d at 1072). 

NEPA requires federal agencies to “study, develop, and describe appropriate 

alternatives[,]” 42 U.S.C. § 4332(E), and the CEQ regulations direct agencies, “to the 

fullest extent possible . . . to identify and assess the reasonable alternatives to proposed 

actions that will avoid or minimize adverse effects of these actions upon the quality of 

the human environment.”  40 C.F.R. § 1500.2(e).  The regulations further describe the 

assessment of alternatives as “the heart of the environmental impact statement.”  40 

C.F.R. § 1502.14.  Indeed, the Second Circuit Court of Appeals has characterized the 

alternatives requirement as the “linchpin” of the impact statement.  Monroe County 

Conservation Council, Inc. v. Volpe, 472 F.2d 693 (2d Cir. 1972).   

3. The Forest Service’s decision to consider only one 
viable action alternative violated NEPA. 

 
In this case, there were only two actual NEPA Alternatives: Alternative Two, 

which the Forest Service selected, and the No Action Alternative.  Neither of the other 

two purported action alternatives was viable.   

First, the Vermont PSB had already rejected the Proposed Alternative, which 

called for 17 turbines, and had limited the project to 15 Turbines, i.e. the number 
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proposed in Alternative Two.  See State of Vermont Public Service Board, Certificate of 

Public Good, entered April 16, 2009 (Docket No. 7250), at p. 97, “IX. Order[.]”  

Accordingly the Forest Service could not have selected the Proposed Alternative without 

violating the Certificate of Public Good.  Moreover, Forest Service regulations at 36 

C.F.R. § 251.54(g)(2)(iii) state, “the authorized officer shall give due deference to the 

findings of another agency such as a Public Utility Commission, . . .” (emphasis added).  

The Proposed Alternative was not a real one, because the State of Vermont had already 

jettisoned it.   

As the Forest Service stated in its ROD at 15 (A.R. 03D.00022; App. at 44), 

Alternative 2 “provides for a commercially viable, utility-scale wind energy facility as 

proposed to the Forest Service by the Applicant in March 2004.”  The Forest Service 

knew that the developer had deemed the East-Side only Alternative (which the agency 

found to be the “Environmentally Preferred Alternative,” ROD at 27 (A.R. 03D.00034; 

App. at 47), commercially unfeasible.  See ROD at 26: “. . . larger corporations such as 

the Applicant would not consider developing this alternative. . . .”  A.R. 03D.00033; 

App. at 46.  This left only two possible Alternatives: Alternative Two (the project 

approved by the PSB) and the No Action Alternative.   

4. The Forest Service’s decision to eliminate Site No. 35 
from consideration was arbitrary and capricious.   

 
Site 35 is a piece of land directly south of the project area and Lamb Brook, on the 

east side of Route 8.  Site 35 is significantly farther away from the Aiken Wilderness 

than the project area.  Site 35 is large enough to accommodate as many as 17 wind 

turbines, according to a map provided by the Forest Service in the FEIS.  See FEIS 
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Figure 2-1B, “Potential Sites for Wind Resource Development, Manchester Ranger 

District.”  A.R. 03C.00445; App. at 88. 

The Forest Service failed to offer any valid explanation for eliminating Site No. 35 

from consideration—although its goal of improperly facilitating the developer’s site-

specific proposal appears to have been the real reason to exclude this environmentally 

preferable location from the running.  See Wilderness Soc., Ctr. For Native Ecosystems 

v. Wisely, 524 F. Supp. 2d 1285, 1309 (D. Colo. 2007) (“An agency must . . . explain its 

reasoning for eliminating an alternative” from consideration).  Then Forest Supervisor 

Meg Mitchell instructed her staff as follows:   “The Purpose of the project is to evaluate a 

site-specific wind energy proposal that the Forest Service received . . . .  I am not 

interested in fully evaluating other off-site alternatives, but I do think we can add a 

coarse screen analysis of other sites.”  “Draft Letter from Forest Supervisor re: 

assessment of comment analysis on Draft EIS; thoughts on whether or not to prepare a 

Supplemental Draft EIS”; A.R. 042D.00074, at 75 & 79; App. at 90 & 94. 

Under NEPA, “‘[t]he existence of a viable but unexamined alternative renders an 

environmental impact statement inadequate.’”  Simmons v. U.S. Army Corps of 

Engineers, supra, 120 F.3d at 670, citing Rend Lake, Alaska Wilderness Recreation 

and Tourism v. Morrison, 67 F.3d 723, 729 (9th Cir. 1995).  Additionally, courts review 

an EIS under a “rule of reason” standard to determine whether the agency’s discussion 

of alternatives is sufficient to permit a reasoned choice among the options.  See, e.g., 

Wyoming v. U.S. Dept. of Agric., 661 F.3d 1209, 1244 (10th Cir. 2011).  Moreover, “an 

agency must look at every reasonable alternative, with the range dictated by the nature 

and scope of the proposed action, and sufficient to permit a reasoned choice.”  Idaho 

Conservation League v. Mumma, 956 F.2d 1508, 1520 (9th Cir. 1992).   
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The Forest Service has not provided a “reasoned” explanation for its failure to 

consider Site No. 35, which is directly south of the project area and significantly farther 

from the Aiken.  Here is the Forest Service’s purported explanation for failing to include 

Site No. 35 as a project alternative: 

The Forest Service concluded that Site #35 has very similar 
characteristics to the proposed Deerfield site, and therefore 
would be duplicative within the existing range of alternatives 
already considered for detailed analysis.  Site #35 would not 
more effectively address the significant issues, nor would it 
substantially avoid or reduce potential environmental, 
economic, or social impacts when compared to the proposed 
site.  Similar levels of adverse and beneficial impacts would 
be expected at both sites.  Therefore, it would not be 
reasonable to consider in detail an alternative at Site #35, 
and it is eliminated from further detailed discussion.  

 
FEIS at Appendix I, 15; A.R. 03C.00189; App. at 100.  Put succinctly, the Forest Service 

purports not to have considered this site because it was too “similar . . . to the proposed 

Deerfield site[.]”  Id.  This conclusion omits at least one critical detail: Site No. 35 is 

much farther away from the Aiken Wilderness Area than is the proposed Deerfield site.  

See id., at Figure 2-1B; A.R. 03C.00445; App. at 88. 

In fact, the Forest Service irrationally and without evidence concludes that 

“comparable levels of visual impact would be expected at both sites.”  See id. at 

Appendix I, 14; A.R. 03C.00188; App. at 99.  The question here is: impact on what?  As 

Site #35 is much farther away from the Aiken Wilderness, it is highly likely that the 

visual and noise impacts on the Aiken Wilderness would  be far less from Site No. 35 

than they would be from the site selected by the Forest Service and its developer.  But 

without doing the study that the Forest Service refused to do, it is not possible to say for 

sure what the exact impacts would be.  Had the Forest Service done a study of Site #35, 
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the decision-maker might well have concluded that it would be preferable because the 

impacts of the project there on the Aiken Wilderness would be substantially less. 

Although NEPA does not require agencies to evaluate “the environmental 

consequences of alternatives it has in good faith rejected as too remote, speculative, or 

impractical or ineffective[,]” the Forest Service has not shown, and cannot show, that 

Site No. 35 is “remote, speculative, or . . . impractical or ineffective.”  Associations 

Working for Aurora’s Residential Env’t v. Colorado Dept. of Transp., 153 F.3d 1122, 

1130 (10th Cir. 1998).   Notably, nowhere in this standard is an exception for an agency 

to omit discussion of a site that is similar in many ways to the discussed sites, but in at 

least one way, significantly better.   

It appears from the record that the true reason that this site was not selected by 

the developer, and thus by the Forest Service, was that the developer had initially, but 

incorrectly, believed that this site had been “reserved for testing by another developer.”  

FEIS at Appendix I, 5 (first bullet-point); A.R. 03C.00179; App. at 96.  The developer 

also apparently believed that this site was a “considerable distance from transmission 

lines.”  Id.  This too was error: the FEIS at Appendix I, Table I-2, lists this site’s distance 

from transmission lines as “0.00” miles.  A.R. 03C.00182-183; App. at 97.  Accordingly, 

both of the developer’s purported bases for not selecting this site were error; this Court 

should require the Forest Service to prepare a revised impact statement, evaluating this 

site for development. 

5. The Forest Service also violated NEPA by failing to 
consider alternatives that included developing non-
GMNF lands. 

 
Here, the Forest Service’s range-of-alternatives analysis is also improper in that it 

is limited to considering development on Green Mountain National Forest (“GMNF”) 
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lands.  Again, this problem derives from the fact its own Purpose No. 2 limits the Forest 

Service to considering this “site-specific” proposal, which also necessarily limits the 

Forest Service to considering projects on national forestland.  See, e.g., Bureau Land 

Mgmt. 606 F.3d 1058); see also Anglers of the Au Sable v. U.S. Forest Serv., 565 

F.Supp. 2d 812 (E.D. Mich. 2008) (holding that the Forest Service impermissibly 

narrowed the range of alternatives by considering only those consistent with federal oil 

and gas leaseholder’s objectives, rather than the agency’s own goals).   

 The Forest Service defends its decision to limit its analysis to alternatives on the 

GMNF, by arguing that it was so guided by certain “Goals” in the 2006 Green Mountain 

National Forest Land and Resource Management Plan (“Forest Plan”), specifically Goals 

Nos. 5, 11 and 17.  FEIS at “Purpose & Need” No. 1, p. 5; A.R. 03C.00507; App. at 2.  

These goals, the Forest Service argues, compelled the Forest Service to limit its range of 

alternatives analysis to “project sites that use GMNF land.”  FEIS at 6; A.R. 03C.00508; 

App. at 3.  These goals do not support this conclusion. 

Goal 5 states: “Maintain or improve air quality on the GNMF.”  Forest Plan, at 14.  

The Forest Service has not shown that the “air quality on the GMNF” will be improved 

by the development of 15 giant wind turbines thereon, including by the passing of 

multiple trucks and large vehicles required to deliver the large component parts, and 

then to service the 389-foot turbines, during their expected  thirty years of production.  

ROD at 5; A.R. 03d.00012; App. at 42. 

Goal 11 states: “Provide opportunities for renewable energy use and 

development.”  Forest Plan, at 15.  It may be true that developing wind turbines on the 

GMNF could “[p]rovide opportunities for renewable energy use and development”—but 

only if one assumes, for the sake of argument, that such a giant industrial facility, 
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requiring the manufacture of enormous machines, the building of roads that are up to 

100-feet wide including the clear-cuts, the blasting away of mountaintops, and the use of 

heavy machinery to erect and maintain the project in a currently undeveloped area 

could be considered “renewable.”  FEIS at 16; A.R. 03C.00518; App. at 7.  The Forest 

Service has made no showing that, for instance, running transmission lines from wind 

turbines on private lands to sites outside of the GMNF could not further this goal.   

Goal 17 states: “Support regional and local economies through resource use, 

production, and protection.”  Forest Plan, at p. 17.  First, it bears repeating that the 

primary beneficiary of this Project will be Iberdrola, a Spanish energy company, which is 

neither “regional” nor “local.”  

Second, Plaintiffs have submitted credible evidence that Vermont’s tourism 

industry may suffer as a result of this wind project.  See Declaration of John David 

Geery, 7/8/12, at ¶ 2; Docket No. 32.  (“I am concerned that my livelihood as a 

photographer will be jeopardized if Vermont’s pristine ridgelines are spoiled by the 

construction of industrial wind facilities, such as this one.  Additionally, I am genuinely 

concerned about the negative impact that this Project will have on tourism in the 

State.”)  Accordingly, this Court should not lose sight of the negative consequences that 

this Project will have on local business people, such as Mr. Geery, and other Vermonters 

who make a living through sharing their love and enjoyment of our State’s natural 

beauty with visitors.   

6. The Forest Service’s failure to justify its non-selection 
of Alternative No. 3 (east-side-only alternative) was 
arbitrary and capricious. 

 
The Forest Service found that the East Side Only Alternative would “result[] in 

the least amount of disturbance and environmental impacts”  (ROD at 26; A.R. 
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03d.00033; App. at 46), and further found that it was the environmentally preferable 

alternative.  This Alternative would involve only eight turbines, located east of Vermont 

Route 8.  The Forest Service’s explanation for not selecting this alternative is as follows: 

I did not select Alternative 3 because it . . . would not make 
as meaningful of a contribution toward producing emissions 
free energy as does Alternative 2 [the chosen alternative].)   

 
ROD at 27; A.R. 03d.00034; App. at 47.  This alone, however, does not constitute a valid 

explanation for rejecting an alternative under NEPA.  An agency may not “disregard 

alternatives merely because they do not offer a complete solution to the problem.”  Nat’l 

Wildlife Fed’n v. Nat’l Marine Fisheries Serv., 235 F. Supp. 2d 1143, 1154 (W.D. Wash. 

2002), citing NRDC v. Morton, 458 F.2d 827, 836 (D.C.Cir.1972).  See also Wisely, 524 

F. Supp. 2d at 1312 (failure to consider alternative that “presented a potentially 

appealing middle-ground compromise” between the selected action and no-action 

alternative violated NEPA). 

However, it is quite obvious that the primary reason this alternative was not 

selected was the developer said that it would not go forward with the project if the 

Forest Service authorized only eight turbines.  ROD at 26; A.R. 03d.00033; App. at 46.  

(“[L]arger corporations such as the Applicant would not consider developing this 

alternative[.]”)  This, too, does not justify the Forest Service’s non-selection of this 

environmentally preferable alternative under NEPA.  An analysis that overstates the 

economic benefits of a project fails in its purpose of allowing decision-makers to balance 

environmental harms against economic benefits.  Hughes River Watershed 

Conservancy v. Glickman, 81 F.3d 437, 446–48 (4th Cir.1996).  Additionally, a federal 

agency is not permitted to “blindly adopt[] the applicant’s goals.”  See Envt’l Law & 

Policy Ctr., supra, 470 F.3d at 683. 
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By pointing out this NEPA violation, plaintiffs are not endorsing the construction 

of an industrial wind project in an environmentally rich and sensitive place east of 

Vermont Route 8, which includes the Lamb Brook area, currently the subject of this 

Court’s injunction. 

C. Bat fatalities due to white-nose syndrome are now known to be 
significantly higher than was known by the Forest Service at the 
time the FEIS was prepared and the Forest Service should 
prepare a revised analysis to account for this information.  

 
The impact of this project on bats is likely to be severe, as wind turbines along 

forested ridge tops in the eastern United States are known bat-killers.  See Thomas Kunz 

et al., Assessing Impacts of Wind-Energy Development on Nocturnally Active Birds 

and Bats: A Guidance Document, THE JOURNAL OF WILDLIFE MANAGEMENT, 2449, 2450 

(2007); A.R. 10B.08393; App. at 101.  (“[U]tility-scale wind-energy facilities in the 

continental United States have killed considerably more bats than were expected based 

on early monitoring studies. . . . Large numbers of bats have been killed at wind-energy 

facilities constructed along forested ridge tops in the eastern United States.”) 

The Forest Service should be required to prepare a revised impact statement, 

accounting for the fact that a new U.S. Fish and Wildlife Service estimate indicates that 

more than five to six times as many bats have been killed from white-nose syndrome 

(“WNS”) than was believed when the Forest Service released the FEIS.  This is especially 

so as the project the Forest Service has authorized can be expected to kill bats in large 

numbers.  The new USFWS estimate renders the Forest Service’s findings on WNS 

obsolete, and represents a “changed circumstance” under NEPA, necessitating a new 

impact statement.   
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Specifically, on January 17, 2012, USFWS released a dramatic and troubling new 

estimate showing that at least 5.7 to 6.7 million bats have now died from white-nose 

syndrome.  A.R. 16G.00213-215; App. at 104.  When the Forest Service prepared the 

FEIS it did not have access to this estimate.  Instead, the Forest Service relied on a 2009 

study on WNS, which concluded that “[e]stimated total mortality from WNS in the 

Northeast has exceeded 1 million bats[.]”  FEIS at 296; A.R. 03C.00798; App. at 31.6  In 

2009, bat mortality was “largely restricted to portions New York, Vermont, 

Massachusetts, and Connecticut.”  See “The science and uncertainty of estimating the 

impacts of whitenose syndrome in North American bat populations,” A. Froschauer, 

citing Dr. Jeremy Coleman.  A.R. 16A.00007; App. at 110.  Since that time the disease 

has spread to “19 states and 4 [Canadian] provinces” and killed many more bats than 

was previously known.  Id.   

The Forest Service has significantly understated and downplayed the significance 

of the USFWS’s findings, in a “Supplemental Information Report for the Deerfield Wind 

Project” (“SIR”) it released on June 8, 2012, authored by Forest Supervisor Colleen 

Madrid, who also authored the ROD.  A.R. 16A.00035-38; App. at 115-118.  Without any 

apparent irony, Ms. Madrid writes: “The biologists . . . simply refined their views of the 

magnitude of mortality across the entire WNS affected area[.]”  SIR, at 2-3; A.R. 

16A.00036-37; App. at 116-117.  To be clear, the USFWS scientists have more than 

“refined” their views.  Here is how Ann Froschauer, National White-Nose Syndrome 

Communications Leader for the USFWS, describes the change in circumstances: “This 

estimate, that at least 5.7 to 6.7 million bats have been lost to this terrible disease, 
                                                   

6 The Forest Service itself purports to rely on the USFWS web site for “the latest available information on 
white nose syndrome.”  FEIS at p. 296, FN 21; A.R. 03C.00798; App. 31.  Of course, however, the Forest 
Service did not rely on this new estimate, because it had not been released until after the FEIS was 
prepared. 
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represents a considerable and alarming increase from the previous estimate.”  A.R. 

16A.00006; App. at 109.  (Emphasis supplied.) 

Based on her determination that the more than five-fold increase in bat mortality 

caused by this deadly fungus represents a mere “refinement,” Defendant Madrid 

concludes: “I have determined that the existing environmental analysis is adequate to 

support my original January 3, 2012 decision; and that a correction, supplement, or 

revision to the FEIS is not necessary.”  SIR at 4; A.R. 16A.00038; App. at 118.   

But Defendant Madrid’s conclusion on behalf of the Forest Service misstates the 

law: This “considerable and alarming increase from the previous estimate” represents a 

“changed circumstance” under NEPA.  As Judge Sessions observed in Senville v. Peters, 

327 F.Supp.2d 335, 355 (D. Vt. 2004) (circumferential highway case), citing 40 C.F.R. § 

1502.9(c), “NEPA imposes an ongoing obligation to supplement EISs if ‘[t]here are 

significant new circumstances or new information relevant to environmental concerns 

and bearing on the proposed action or its impacts.’”  The Forest Service’s claim that this 

dramatic increase in bat mortality is somehow insignificant, and that a supplemental 

EIS is not necessary, is the very essence of arbitrary and capricious agency action. 

Moreover, “where changed circumstances affect the factors relevant to the 

development and evaluation of alternatives, USFS ‘must account for such change in the 

alternatives it considers.’”  Sierra Forest Legacy v. Rey, 577 F.3d 1015, 1021 (9th Cir. 

2009), citing Natural Res. Def. Council v. U.S. Forest Serv., 421 F.3d 797, 813–14 (9th 

Cir.2005); see also Oregon Natural Res. Council Action v. U.S. Forest Serv., 445 F. 

Supp. 2d 1211, 1224 (D. Or. 2006) (same). 

Had this new information been available when the FEIS was prepared, its 

outcome might well have been different.  The Forest Service might well have determined 
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that the impact on bats did not justify the supposed economic benefits of this project.  

The Forest Service admits that had it selected Alternative No. 3, the “[e]stimated range 

of mortality [on bats] would be substantially less” than the alternative ultimately 

adopted by the Forest Service in the ROD.  FEIS at 41, Table 2.5-1 “Primary Differences 

Among Alternatives[.]”  A.R. 03C.00543; App. at 10.  It is at least reasonable to think 

that, in light of what is now known about the mortality rates of bat in Vermont and 

elsewhere, the Agency might have opted to select either this alternative or preferably the 

no-action alternative, to prevent exacerbating an already critical problem. 

Additionally, the Forest Service is required under NEPA to take a “hard look” at 

the environmental impacts of proposed action in order to reach a “reasoned decision.”  

See, e.g., Izaak Walton League v. Marsh, 655 F.2d 346 (D.C. Cir. 1981); see also Kleppe, 

427 U.S.  at 410 n. 21.  The Forest Service has not taken a “hard look” at the 

environmental impact of the project, because it has not considered the new and 

significant data, to “correct[], supplement, or revis[e]” its FEIS.  A.R. 16A.00038; App. 

at 118.   

The State of Vermont has listed three species of bats as endangered: the little 

brown bat, the Indiana bat and the northern long-eared bat.  See “Rare and Uncommon 

Animals of Vermont – Vermont Natural Heritage Information Project,” Vermont Fish & 

Wildlife Dep’t (July 15, 2011).7  Vermont has also listed the silver-haired bat as “at high 

risk of extinction or extirpation due to very restricted range.”  Id.  Both the silver-haired 

bat and the little brown bat are killed in large numbers by wind turbines.  Thomas Kunz 

et al., Ecological impacts of wind energy development on bats; questions, research 
                                                   

7http://www.vtfishandwildlife.com/library/Reports_and_documents/nongame_and_Natural_Heritage/
Rare_Threatened_and_Endangered_Species%20%20---
%20lists/Rare_and_Uncommon_Animals_of_Vermont.pdf (last visited 9/26/12) , cited in V.C.E.’s 
Administrative Appeal, at p. 21, FN 2; A.R. 16G.00188; App. at 57. 
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needs, and hypotheses, FRONT ECOL ENVIRON, 315-324, at pp. 316 & 318 at Table 1 

(2007); A.R. 08K.00019, 21; App. at 121.  (209 silver-haired bats killed annually and 145 

little brown bats killed annually.)  

The Forest Service’s analysis of the bat issue contains another important flaw: the 

agency cannot say with any reasonable degree of certainty which bat species are present 

in the project area.  The Bat White Paper (FEIS at Appendix E, Table E-6 at 12; A.R. 

03C.00109; App. at 123) makes clear that more than half of the bat calls noted (193 out 

of 380) could not be attributed to a particular species.   

Similarly, in a 2011 study cited in the FEIS, and prepared for Ibedrola at the 

request of the Forest Service, the consultant failed to identify 46.8% of the bats detected 

by acoustic bat surveys overall, and failed to detect 51% of those collected from detectors 

deployed in trees (which would have been expected to detect the endangered little 

brown bats).  “2011 Acoustic Bat Survey Report” at Table 3-2 “Distribution of detections 

by guild for detectors at Deerfield Wind, 2011”; A.R. 10B.13495; App. at 125.  

Moreover, the consultant opted to combine its detections of the threatened silver-

haired bats with big brown bats into one category in its analysis, and was only able to 

ascertain the precise species (silver-haired or big brown) of 31% of this combined 

category.  “2011 Acoustic Bat Survey Report” at Table 3-2 “Distribution of detections by 

guild for detectors at Deerfield Wind, 2011”; 10B.13476, at 10B.13495; App. at 125.8  The 

consultant, and therefore the Forest Service, have no idea how many silver-haired bats 

are actually present at the site.  Instead, all they can say is that, of the approximately 

50% of bats which did not fall into category “unknown,” some unquantified number of 

                                                   
8 The Forest Service also lumped together these species in the earlier studies performed on its behalf.  
FEIS at 306; A.R. 03C.00808.  
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the 489 detected silver-haired or big brown bats, may have been the “high risk” silver-

haired bats.   

The Forest Service also likely underestimated the number of migratory silver-

haired bats9 that will be killed by this project, because it relied on acoustic testing only 

to measure how many of these bats pass by the project area.  This is a problem; current 

scientific literature, relied on the Forest Service in developing its FEIS, cautions that 

“infrared imaging or other night-vision testing should be used simultaneously with 

acoustic monitoring during expected times of migration[.]”  See Thomas Kunz et al. THE 

JOURNAL OF WILDLIFE MANAGEMENT, at 2463; A.R. 10B.08406; App. at 103.  This is 

because “questions remain as to whether migrating bats echolocate continuously while 

they are flying[,”] so that they could be identified by acoustic testing.  Id.  In other 

words, the Forest Service had methods at its disposal (infrared or night-vision testing) 

to assess what number of this “high-risk” species would be killed by this project, but 

simply chose not to perform the analysis.  Again, this is not a “hard look.”  

Without knowing which species of bats are present (including whether and to 

what degree the threatened and endangered species are present), the Forest Service 

cannot accurately gauge or disclose to the public the degree of harm posed by the 

cascade of bat deaths that the wind turbines would cause.  Even before the release of the 

new USFWS study, the Forest Service conceded that “the little brown bat could become 

regionally extinct . . . within as few as 16 years.”  FEIS at 298; A.R. 03C.00800; App. at 

32.  Now that the Forest Service has access to the new USFWS study, which 

demonstrates a “considerable and alarming increase from the previous estimate[,]” the 

                                                   
9 The Forest Service acknowledges that “[s]ilver-haired bats might pass by the proposed Project during 
migration[.]”  FEIS at 304; A.R. 03C.00806; App. at 33. 
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risk of extinction is even greater and more imminent, and the Forest Service must be 

required to revisit this extremely important and sensitive issue. 

D. Adverse environmental impacts from blasting are reasonably 
foreseeable, but the Forest Service failed to undertake the site-
specific analysis necessary to take a “hard look” at those 
impacts.  

 
The Forest Service failed to study the extent and specific location of adverse 

impacts associated with project blasting—while acknowledging that project blasting 

could have significant adverse impacts on the environment.  In effect, the Forest Service 

said:  “we know there will be problems but we are going to let field crews find and 

address these issues during construction.”  This failure to study the location and extent 

of identified adverse impacts violates the Forest Service’s obligations under NEPA.  See, 

e.g., Kleppe, 427 U.S.  at 410 n. 21 (agencies are required to take a “hard look” at the 

environmental impacts of a proposed action). 

 The Forest Service acknowledges that blasting may be required at various stages 

of project construction such as building of roads (FEIS at 16 & 77; A.R. 03C.00518 & 

A.R. 03C.00579; App. at 7 & 12), excavation for turbine foundations (FEIS at 79-80; 

A.R. 03C.00581-582; App. at 13-14), or in connection with other site preparation (FEIS 

at 82; A.R. 03C.00584; App. at 15). 

 The Forest Service further acknowledges that blasting could have significant 

adverse impacts to groundwater, soils and drinking water supplies.  The identified 

impacts include disruption of groundwater and surface water flows; alteration of 

wetlands; mud and rock slides; and the introduction of pollutants such as perchlorate 

into surface and groundwater.  FEIS at 77, 79-80, & 186-187; A.R. 03C.00579, 581-82 & 

688-689; App. at 12, 13-14, & 29-30. 
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 In response to public comments about the potential adverse environmental 

impacts of project blasting, the Forest Service expressly acknowledged that “[t]he need 

for blasting and the amount of explosives required is site-specific.”  FEIS Response to 

Comment 17D, Appendix J at 14; A.R. 03C.00203; App. at 66. 

 Yet the Forest Service made no attempt in its FEIS to identify the specific areas 

where project blasting would occur, the amount of blasting necessary in those areas, or 

the extent of associated adverse environmental impacts.  Nor did the Forest Service offer 

any explanation of why it failed to perform this analysis. 

 This deficiency was expressly brought to the attention of the Forest Service in 

Comment 400ZG: 

The discussion regarding soil displacement (section 
3.2.2.1.3) addresses the possible impacts on soil loss of 
excavation, filling and blasting. The SDEIS discussion of 
blasting and soil loading states explicitly the potential for 
mudslides (and landslides) and that monitoring will be 
completed during construction. This is inadequate. Prior to 
any design, there must be a site specific geotechnical 
investigation that reviews the existing stability of the 
proposed Project site and a post design analysis that also 
analyzes the geotechnical stability of the fills and cuts. The 
removal of significant rock mass can create the potential for 
slides, while the placement of fills can create a load that 
would also initiate such slides. Such an impact would be 
devastating to downhill upland and water resources as well 
as create a hazard for human health and life.  App. J at 163. 

 
(A.R. 03C.00352; App. at 71.)  In response to Comment 400ZG, the Forest 

Service acknowledges that preliminary construction drawings are available and were 

created based on “site-specific data.”  Id. at Response.  In other words, the Agency 

acknowledges that this sort of site-specific analysis could have been accomplished.  In 

violation of NEPA, the Forest Service astonishingly concludes that Forest Service 

engineers can review these issues after an alternative is selected.  Id. 
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There can be no doubt that the project would involve large amounts of blasting.  

The developer’s own plans tabulate the scale of cuts proposed at specific road locations 

shown on construction plans.  A.R. 16G.00217-218; App. at 126-127.  More than sixty 

locations were identified, and the cuts will be as deep as 25 feet.  The turbine pads in 

turn must be buried to a depth of 7 to 10 feet.  FEIS at 19; 03C.00521; App. at 8.  The 

electric power collection lines must also be buried, although the depth is not specified.  

FEIS at 15; A.R. 03C.00517; App. at 6.  

The soil “depth to bedrock is estimated at less than 40 inches through much of 

the Eastern and Western Project site.”  FEIS at 70; A.R. 03C.00572; App. at 11.  On the 

ridgelines, bedrock can be expected at 2 to 40 inches below the ground surface.  Id. 

Rather than study the extent of adverse impacts at specific locations prior to 

selecting an alternative, the FEIS and ROD simply require that the field contractors 

adopt and implement a generic blasting plan.  ROD, at Attachment 1-3; A.R. 

03D.00049; App. at 48. 

“[W]hen the nature of the [adverse] effect is reasonably foreseeable but its extent 

is not. . . the agency may not simply ignore the effect.”  Mid States Coalition for 

Progress v. Surface Transportation Board, 345 F.3d 520, 549 (8th Cir. 2003) (finding 

that it was “irresponsible” of the agency to approve an EIS without first examining the 

effects of reasonably foreseeable adverse environmental impacts).  (Emphasis supplied.)  

Yet that is precisely what the Forest Service did in this case.  The FEIS 

acknowledges that there may be adverse environmental effects associated with blasting, 

but then declines to study these impacts prior to selection of an alternative.  This is the 

opposite of the Agency’s obligations under the CEQ regulations that implement NEPA. 
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Under 40 C.F.R § 1502.22, when evaluating reasonably foreseeable adverse 

impacts, the agency must either develop the information necessary to make a reasoned 

choice among alternatives, or explain why the information cannot be developed.  Here 

the Forest Service acknowledged that it could develop the information, but would defer 

doing so until after the alternative was selected. 

The FEIS offers no scientific basis for the bland assurances that a contractor’s 

blasting plan would avoid damages to soils, groundwater and drinking water, or that 

project blasting would be “limited in nature.”  FEIS at 79 & 104; A.R. 03C.00581 & 606; 

App. at 13 & 19.  There is little surprise in that omission because the site-specific 

assessments necessary to gauge the extent of blasting or effectiveness of a blasting plan 

were not undertaken.   

Nor was any reference made to the extensive blasting required in recent 

construction of a similar project in Lowell, Vermont, along with the consequent adverse 

effects on water resources.  A photo of a blasting area in Lowell, also included in VCE’s 

Administrative Appeal, appears below: 
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A.R. 16G.00192 (VCE’s Administrative Appeal).  An EIS is inadequate when it 

fails to explain why missing information is not relevant to evaluating reasonably 

foreseeable significant adverse impacts.  Cabinet Resource Group v. U.S. Fish and 

Wildlife Service, 465 F.Supp.2d 1067 (D. Mont. 2006) (finding EIS inadequate because 

“[t]he failure of the Forest Service to attempt any assessment of the importance of the 

missing information calls into question the validity of the Service’s conclusions about 

the impacts of the proposed action”).   

“General statements about ‘possible’ effects and ‘some risk’ do not constitute a 

‘hard look’ absent a justification regarding why more definitive information could not 

[be] provided.  Kettle Range Conservation Group v. U.S. Forest Service, 148 F.Supp.2d 

1107, 1127 (E.D. Wash. 2001) (Forest Service’s conclusions in FEIS relating to impact of 

project on soils were arbitrary and capricious when no attempt was made to test specific 

soils at issue).  See also Lands Council v. Powell, 395 F.3d 1019 (9th Cir. 2004) (Forest 

Service failed to take required “hard look” at potential impacts of timber harvest by 

failing to use complete and current data, and never did any soil sampling). 

Instead of taking that hard look, the FEIS here offers only this passing glance: 

Blasting would be expected to be conducted using best 
management practices by qualified blasting contractors, 
would occur only in the localized construction area and for 
limited time periods as need given the specifics of the 
Project.  

 
FEIS at 82; A.R. 03C.00584; App. at 15.  That unsupported, generalized 

conclusion does not meet the standard required by NEPA. 

Conclusion 

 For the foregoing reasons, the Plaintiffs respectfully request that this Court grant 

the Relief Requested in Plaintiffs’ Motion.  
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Dated at Manchester Center, Vermont this 26th day of September, 2012. 
 
 
By:   /s/ Patrick J. Bernal    By:  /s/ Stephen L. Saltonstall 
 Patrick J. Bernal, Esq.    Stephen L. Saltonstall, Esq. 
 P.O. Box 2748     P.O. Box 1992 
 Manchester Center     Manchester Center 
 Vermont 05255-2748    Vermont 05255-1992  
 (802) 362-2560     (802) 362-7077 
 pjb@wittenetal.com     ssaltonstall@gmail.com 
  
     
 
By:   /s/ Robert E. Woolmington         
 Robert E. Woolmington, Esq.     
 P.O. Box 2748       
 Manchester Center,   
 Vermont 05255-2748      
 (802) 362-2560       
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Attorneys for the Plaintiffs. 
 
 


